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The following additional items will be
considered at a closed meeting on
Tuesday, July 21, 1987, at 2:30 p.m.
Institution of administrative proceeding

of an enforcement nature.
Regulatory matter bearing enforcement

implications.

An open meeting scheduled for
Wednesday, July 22, 1987, at 10:00 a.m.
has been changed to Wednesday, July
22, 1987, at 9:15 a.m.

Commissioner Fleischman, as duty
officer, determined that Commission
business required the above changes.

At times changes in Commission
priorities require alterations in the
scheduling of meeting items. For further
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Nancy
Morris at (202) 272-3085.

July 20, 1987.

Shirley E. Hollis,

Assistanl Secretary.

[FR Doc. 87-16717 Filed 7-20-87; 1:22 pm|
BILLING CODE 8010-01-M

TENNESSEE VALLEY AUTHORITY

(Meeting No. 1390)

TIME AND DATE: 9 a.m. (EDT), Friday,
July 24, 1987.

PLACE: TVA West Tower Auditorium,
400 West Summit Hill Drive, Knoxville,
Tennessee.

sTATUS: Open.
Agenda

Approval of minutes of meeting held
on June 24, 1987.

Discussion Item

1. Preliminary rate review.
Action Items
A—Budget and Financing

A1. Modification of Fiscal Year 1987
Capital Budget Financed from Power
Proceeds and Borrowings.

A2. Revision to Fiscal Year 1987
Capital Budget Financed from
Appropriations.

A3. Revision to Fiscal Year 1987
Operating Budget Financed from
Appropriations.

A4. Revision to Fiscal Year 1987
Operating Budget Financed from
Nonpower Proceeds.

B—Purchase Awards

! B1. Invitation SD-732067 Second
Reissue—Indefinite Quantity Term

! ltlems approved by individual Board members.
This would give formal ratification to the Bourd's
action.

Agreement for Office Furniture for the
Division of Property and Services.

B2. Invitation KA-466381—Stacker/
Reclaimer System, Including
Installation, for Shawnee Fossil Plant,

D—Personnel Items

D1. Personal Services Contract with
Coopers & Lybrand, Knoxville,
Tennessee, for Professional Accounting
Services, Requested by the Office of the
Inspector General.

D2. Supplement to Personal Services
Contract No. TV-67884A with Digital
Engineering, Inc., Huntsville, Alabama,
Providing for Additional Services in
Connection with the Environmental
Qualification Evaluation of Safety-
Related Electrical Equipment at TVA
Nuclear Plants, Requested by the Office
of Nuclear Power.

D3. Supplement to Personal Services
Contract No. TV-69831A with
DiBenedetto Associates, North Andover,
Massachusetts, for Assistance in
Connection with Nuclear Plant Licensing
Activities, Requested by the Office of
Nuclear Power.

D4, Supplement to Personal Services
Contract No. TV-85374A with United
Engineers and Constructors, Inc,,
Philadelphia, Pennsylvania, Providing
for the Performance of General
Engineering, Design, and Architectural
Services, Requested by the Office of
Nuclear Power.

D5. Supplement to Personal Services
Contract with Duke Engineering &
Services, Inc., Charlotte, North Carolina,
for Technical Assistance in Connection
with Piping Analysis and Pipe Support
Design Update Program for Watts Bar
Nuclear Plant Unit 1, Requested by the
Office of Nuclear Power.

D6. Supplement to Personal Services
Contract No. TV-89450A with Cataract,
Incorporated, Newtown, Pennsylvania,
to Provide for Resources to Support the
Browns Ferry Configuration Baseline
Effort, Requested by the Office of
Nuclear Power.

D?7. Personal Services Contract for
Engineering Services at Sequoyah
Nuclear Plant—General Design and
Field Support, Reguested by the Office
of Nuclear Power.

E—Real Property Transactions

E1. Grant and Conveyance of
Easements and Highway Rights of Way
to State of Mississippi, Affecting
Approximately 7.7 Acres of Land
Acquired for Construction of the Yellow
Creek Distribution Center Access Roads
and Railroads.

E2. Sales of Permanent Sewerline
Easement to the Metropolitan
Government of Nashville and Davidson
County, Affecting a .25-Acre Portion of

TVA's South Nashville 161-kV
Substation Property at Nashville.

F—Unclassified

! F1. Memorandum of Understanding
Between National Rural Electric
Cooperative Association and TVA
Covering Arrangements for Cooperation
in Rural job Creation and Community
Development Activities.

F2. Supplement to Contract No. TV-
62329A with Middle Tennessee
Industrial Development Association to
Provide Assistance under TVA's Special
Opportunities Counties Program.

F3. Supplement to Contract No. TV-
69460A with Chattanooga State
Technical Community College for
Cooperation in a Project to Conduct Job-
Search Workshops and Provide for
Training, Job Placement, and Relocation
Assistance to Dislocated Tennessee
Chemical Company Workers in Copper
Hill, Tennessee.

F4. Supplement to Contract No. TV-
68199A with W.S. Fleming & Associales,
Inc., Providing for Research Activities
by TVA in Suppaort of the Mountain
Cloud Chemistry/Forest Exposure
Study.

F5. Contract No. TV-72487A with U.S.
Department of the Air Force,
Engineering and Services Center,
Covering Arrangements for TVA to
Conduct Hydrogeologic Investigations in
Support of Bioreclamation at Columbus
Air Force Base in Columbus,
Mississippi.

F6. Contract No. TV-72468A with U.S.
Department of the Army, Corps, of
Engineers, Memphis District, for
Performance by TVA of Distributional
Surveys of Mussel Species Potami/us
capaox in the St. Francis River Basin.

F7. Subagreement to Memorandum of
Agreement No. TV-23928A between
TVA and U.S. Department of the Army.
Corps of Engineers, Covering
Arrangements for Removal of Concrete
in Miter Gate Machinery Recess Bays al
Pickwick Main Lock.

F8. Interagency Agreement (Contract
No. TV-72473A) with U.S. Department
of Energy (DOE) Covering Arrangements
for TVA-to Provide Technical
Assistance in DOE's Alcohol Fuel Loan
Guarantee Program.

1 F9. Amendment to Administrative
Cost Recovery Regulations Providing for
Recovery of Certain Administrative
Costs in Processing Quota Deer Hunt
Permit Applications at Land Between
the Lakes.,

F10. Revised Qrganization Bulletin for
TVA.

CONTACT PERSON FOR MORE
INFORMATION: Alan Carmichael, Director
of Information, or a member of his staff
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can respond to requests for information
about this meeting. Call (615) 632-8000,
Knoxville, Tennessee. Information is
also available at TVA's Washington
Office (202) 245-0101.

Dated: July 17, 1987.
John G. Stewart,
Manager of Policy, Planning and Budget.
[FR Doc. 87-16681 Filed 7-20-87 9:23 am|
BILLING CODE 8120-01-M




Corrections

Federal Register
Vol. 52, No. 140

Wednesday. July 22, 1987

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Nofice documents and volumes
of the Code of Federal Regulations.
These corrections are prepared by the
Office of the Federal Register. Agency
prepared corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-2921-7])

Standards of Performance for New
Stationary Sources; Quality Assurance
Requirements for Gaseous Continuous
Emission Monitoring Systems Used for
Compliance Determination

Correction

In rule document 87-12564 beginning
on page 21003 in the issue of Thursday,
June 4, 1987, make the following
corrections:

Appendix F to Part 60 [Corrected]

1. On page 21008, in the second
column, in paragraph 4.3, in the second
line, “for" should read "or".

2. On page 21009, in the first column,
in paragraph (3), in the 15th line,
“preparation’ was misspelled.

3. On the same page, in the second
column, in the sixth line, after "control”
insert “take necessary corrective action
to eliminate the problem. Following";
and in the eighth line, after “or" insert
“RAA to determine whether the CEMS
is operating properly. A",

BILLING CODE 1505-01-D

FEDERAL MARITIME COMMISSION
46 CFR Part 581
[Docket No. 86-6]

Service Contracts
Correction

In rule document 87-14583 beginning
on page 23989 in the issue of Friday,
June 26, 1987, make the following
corrections:

§581.1 [Corrected]

1. On page 24006, in the first column,
in § 581.1(i), in the first line, *"Non-
vessel-operation” should read "Non-
vessel-operating".

2. On the same page, in the second
column, in § 581.1(n), in the second line,

“gshipper” was misspelled, and in the
12th line “portion" should read “port'".
3. On the same page, in the second
column, in § 581.1(q), in the third line,

“distributes” was misspelled.

For a Federal Maritime Commission
correction to this document, see the
Notices Section of this issue.

BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 87F-0153]

The Dow Chemical Co.; Filing of Food
Additive Petition

Correction

In notice document 87-12660
appearing on page 21122 in the issue of
Thursday, June 4, 1987, make the
following correction:

On page 21122, in the second column,
in the SUPPLEMENTARY INFORMATION, in
the seventh line, “458674" should read
“48674".

BILLING CODE 1505-01-D
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

23 CFR Part 1309
[Docket No. 82-18; Notice 10]

Incentive Grant Criteria for Aicohol
Traffic Safety Programs

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule.

SUMMARY: On April 2, 1987, Congress
enacted the Surface Transportation and
Uniform Relocation Assistance Act of
1987. Section 203 of the Act amends
section 408 of the Highway Safety Act,
23 U.5.C. 408, by extending from three to
five, the number of fiscal years in which
a State may receive section 408
incentive grants.

The amendments made in today's
final rule revise portions of the agency's
regulation implementing section 408 of
the Highway Safety Act of 1966, to
reflect this statutory change. These
amendments do not change the
substantive requirements for qualifying
a State for incentive grant funds; they
merely implement the change mandated
by section 203. Revisions to other
portions of this regulation, relating to
supplemental alcohol incentive grants,
are being proposed under a separate
rulemaking action which is published in
a Notice of Proposed Rulemaking
elsewhere in this issue of the Federal
Register.

EFFECTIVE DATE: The ameridments made
by this final rule are effective on July 22,
1987.

FOR FURTHER INFORMATION CONTACT:
Mr, George Reagle, Associate
Administrator for Traffic Safety
Programs, Room 5125, National Highway
Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC
20590; telephone (202) 366-1755.

SUPPLEMENTARY INFORMATION: On April
2, 1987, the Surface Transportation and
Uniform Relocation Assistance Act of
1987, Pub. L. 100-17, was enacted by
Congress. Section 203 of the Act amends
section 408 of the Highway Safety Act,
23 U.S.C. 408, Incentive Grant Criteria
for Alcohol Traffic Safety Programs (the
408 program). The Act extends from
three to five, the number of fiscal years
in which a State may receive section 408
grants. This extension applies to basic,
supplemental and special grants,
awarded under the section 408 program.

Background

The 408 program was enacted in 1982,
Pub. L. 97-364, as a two-tier grant
program, providing Federal funds [basic
and supplemental grants) to States that
qualify by implementing certain
programs designed to reduce the drunk
driving problem. The amount received
as.a basic grant equals 30 percent of the
State's FY 1983 section 402
apportionment. The amount received as
a supplemental grant may not exceed 20
percent of the State's FY 1983 section
402 apportionment. Section 402
apportionments are made to the States
under a grant program established by
the Highway Safety Act of 1966, 23
U.S.C. 402, to aid the States in
conducting highway safety programs.

In 1984, section 408 was amended,
Pub. L. 98-363, to expand the scope of
the 408 program to include drugged as
well as drunk driving countermeasures
and to establish a third grant for which
States may qualify (special grants) to
encourage the States to enact tough
minimum sentencing standards. The
amount received as a special grant may
not exceed 5 percent of the State's FY
1984 sections 402 and 408
apportionments.

Under the 1982 Act, as amended in
1984, States could receive section 408
incentive grants in no more than three
fiscal years although, as discussed in the
NPRM published elsewhere in today's
Federal Register, the years in which a
basic grant is received need not be the
same years as those in which a
supplemental grant is received.
Similarly, a special grant could be
received in different years than those in
which a basic or supplemental grant is
received. The Act also provided that in
the first fiscal year the State receives a
grant, the Federal share could not
exceed 75 percent of the cost of
implementing and enforcing the State's
alcohol and controlled substance traffic
safety program. The Federal share could
not exceed 50 percent of such cost in the
second fiscal year, and 25 percent in the
third.

Extension From Three Years to Five
Years

Section 203 of Pub. L. 100-17 amends
section 408 by extending from three to
five, the number of fiscal years in which
a State may receive section 408
incentive grants. The section also
provides that the Federal share in the
fourth and fifth fiscal year may not
exceed 25 percent of the cost of
implementing and enforcing the State's
alcohol and controlled substance traffic
safety program. This revision
implements these changes.

Because this regulation relates to
grants, the requirements of the
Administrative Procedure Act, 5 U.S.C.
553, are not applicable. Moreover, the
legislative change addressed in this final
rule involves no discretion on the part of
the agency. As a result, the agency does
not believe it would benefit by the
notice and comment procedures with
regard to the amendments made by
today's final rule. These amendments
merely implement the legislation by
making the changes to the agency's
regulations about which the agency has
no discretion. They do not change the
substantive requirements for qualifying
a State for incentive grant funds.
Therefore, even if the notice and
comment provisions of the
Administrative Procedure Act did apply,
the agency would have good cause to
dispense with notice and comment as
unnecessary.

By contrast, the agency has discretion
in implementing those changes in the
legislation which pertain to
supplemental grants. The agency
believes that it would benefit by
affording interested parties with notice
and an opportunity to comment on
revisions to the portions of the agency's
Incentive Grant Criteria for Alcohol
Traffic Safety Programs regulation, 23
CFR Part 1309, relating to supplemental
alcohol incentive grants. A Notice of
Proposed Rulemaking on this subject is
being published elsewhere in this issue
of the Federal Register. (See that notice
for details.)

There are a number of States that first
qualified for basic grants in FY 1984, and
that may be eligible for a fourth year
basic grant in FY 1987. Such States may
apply immediately for a fourth year
basic grant in FY 1987 in accordance
with the procedures established in 23
CFR 1309.4. The Notice of Proposed
Rulemaking published elsewhere in this
issue of the Federal Register explains
when such States may apply for a fourth
and fifth year of supplemental grant
funds.

Section 203 of Pub. L. 100-17 also
amends section 408 of the Highway
Safety Act by providing that “sums
authorized by this subsection shall
remain available until expended.” The
period of availability of 408 funds is not
stated in the Agency's Incentive Grant
Criteria for Alcohol Traffic Safety
Programs regulations. This legislative
change is therefore not inconsistent with
the agency's current regulation, and will
require no regulatory revisions.

This final rule includes a technical
correction to § 1309.4(a)(2) of the
regulation, to reflect a reorganization
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that recently took place within the
agency.

Section 1309.4(a)(3) is being amended
to reflect that a State may submit an
alcohol safety plan which covers as
many as five years. States continue to
have the option of submitting either
single year or multiple year plans. The
agency believes the other amendments
to § 1309.4 require no explanation.

Economic and Other Effects

NHTSA has analyzed the effect of this
action and has determined that it is not
“major” within the meaning of Executive
Order 12291 or “'significant” within the
meaning of Department of
Transportation regulatory policies and
procedures. State participation in the
408 program is voluntary. Accordingly, a
full regulatory evaluation is not
necessary, Moreover, this rule merely
implements the non-discretionary
aspects of the new law. Thus, if there
were any economic impacts associated
with this action, they would flow from
the law, not this rule.

When the agency promulgated
regulations to implement the section 408
program on February 7, 1983 (48 FR
5545), it determined that the rulemaking
should be classified as significant under
the Department’s regulatory policies and
procedures. A regulatory evaluation was
prepared at that time and placed in the
public docket (Docket No. 82-18; Notice
5). Persons interested in reviewing this
document should request it from the
docket section.

As discussed above, since this matter
relates to grants, the notice and
comment requirements established in
the Administrative Procedure Act, 5
U.S.C. 553, are not applicable. Moreover,
the agency does not believe it is
necessary lo afford the public with
notice and an opportunity to comment.

The revisions in this document merely
reflect statutory changes mandated by
section 203 of the Surface
Transportation and Uniform Relocation
Assistance Act of 1987. They require no
interpretation and provide the agency
with no discretion.

Because the agency is not required to
publish a notice of proposed rulemaking
regarding this rule, the agency is not
required to analyze the effect of this rule
on small entities, in accordance with the
Regulatory Flexibility Act. The agency
has nonetheless evaluated the effects of
this rule on small entities. Based on the
evaluation, I certify that this rule will
not have a significant economic impact
on a substantial number of small
entities. States will be recipients of any
funds awarded under the regulation and,
accordingly, no regulatory flexibility
analysis is necessary.

The requirements in this rule that
States retain and report to the Federal
government information which
demonstrates compliance with alcohol
incentive grant criteria are considered to
be information collection requirements
as that term is defined by the Office of
Management and Budget (OMB) in 5
CFR Part 1320. Accordingly. these
requirements have been submitted to
and approved by OMB, pursuant to the
Paperwork Reduction Act (44 U.S.C.
3501 ef seq.). These requirements have
been approved through April 30, 1990;
OMB No. 2127-0501.

The Agency has also analyzed this
action for the purpose of the National
Environmental Policy Act. The Agency
has determined that this action will not
have any effect on the human
environment,

Effective date

Because the amendments are not
covered by the Administrative

Procedure Act, and since they only
contain technical changes or merely
implement legislative changes and do
not impose any additional requirements,
the amendments are effective upon
publication in the Federal Register.

List of Subjects in 23 CFR Part 1309

Alcohol, Drugs, Grant programs,
Transportation, Highway safety.

PART 1309—[AMENDED]

In accordance with the foregoing, Part
1309 of Title 23 of the Code of Federal
Regulations is revised as follows:

1. The authority citation for Part 1309
continues to read as follows:

Authority: 23 U.S.C. 408; delegation of
authority at 49 CFR 1.50.

§1309.4 [Amended]

2. Section 1309.4(a)(2) is revised to
read as follows:

- - - - -

(2) Submit a certification to the
Director, Office of Alcohol and State
Programs, NTS-20, NHTSA, 400 Seventh
Street, SW., Washington, DC 20590 that:

3. In §1309.4(a)(3), the phrase “for
one, two or three years, as applicable™
is replaced with the phrase "up to five
years, as applicable”.

4. In § 1309.4(b), line 2, the word
“three" is replaced with the word “five".

5. In § 1309.4(b)(6), the phrase ", fourth
and fifth” is inserted after the word
“third"” and an "'s” is added to the word
“year”,

Issued on july 17, 1987.
Diane K. Steed,
National Highway Traffic Safety
Administrator.
[FR Doc. 87-16611 Filed 7-17-87; 2:12 pm]
BILLING CODE 4910-59-M
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

23'CFR Part 1309
[Docket No. 82-18; Notice 9]

incentive Grant Criteria for Alcohol
Traffic Safety Programs

agency: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation,

acTion: Notice of proposed rulemaking.

SUMMARY: On April 2, 1987, Congress
enacted the Surface Transportation and
Uniform Relocation Assistance Act of
1987. Section 203 of the Act amends
section 408 of the Highway Safety Act,
23 U.S.C. 408, by extending from three to
five, the number of fiscal years in which
a State may receive alcohol incentive
grants

This Notice of Proposed Rulemaking
(NPRM]} proposes revisions to portion of
the agency's regulation implementing
section 408 of the Highway Safety Act of
1966, relating to supplemental alcohol
incentive grants, to reflect this statutory
change. Other portions of the regulation
are being amended under a separate
rulemaking action which is published
elsewhere in this issue of the Federal
Register. The agency requests comments
on the proposed changes discussed in
this notice.

DATE: Comments must be received by
August 21, 1987. The rule will be
effective upon publication of the final
rule in the Federal Register.

ADDRESS: Written comments should
refer to the docket number and the
number of this notice and be submitted
(preferably in ten copies) to: Docket
Section, National Highway Traffic
Safety Administration, Room 5109,
Nassif Building, 400 Seventh Street SW.,
Washington, DC 20590. (Docket hours
are from 8 a.m. to 4 p.m.)

FOR FURTHER INFORMATION CONTACT:
Mr. George Reagle, Associate
Administrator for Traffic Safety
Programs, NTS-01, National Highway
Traffic Safety Administration, 400
Seventh Street SW., Washington, DC
20590; telephone (202) 366-1755.
SUPPLEMENTARY INFORMATION: On April
2, 1987, the Surface Transportation and
Uniform Relocation Assistance Act of
1987, Pub. L. 100-17, was enacted by
Congress. Section 203 of the Act amends
section 408, of the Highway Safety Act,
23 U.S.C. 408, Incentive Grant Criteria
for Alcohol Traffic Safety Programs (the
408 program).

Background

The 408 program was enacted in 1982,
Pub. L. 97-364, as a two-tier grant
program, providing Federal funds [(basic
and supplemental grants) to States that
qualify by implementing certain
programs designed to reduce the drunk
driving problem. The amount received
as a basic grant equals 30 percent of the
State's FY 1983 section 402
apportionment. The amount received as:
a supplemental grant may not exceed 20
percent of the State's FY 1983 section
402 apportionment. Section 402
apportionments are made to the States
under a grant program established by
the Highway Safety Act of 1966, 23
U.S.C. 402, to aid the States in
conducting highway safety programs.

In 1984, section 408 was amended.
Pub. L. 98-363, to expand the scope of
the 408 program to include drugged as
well as drunk driving countermeasures
and to establish a third grant for which
States may qualify (special grants) to
encourage States to enact tough
minimum sentencing standards. The
amount received as a special grant may
not exceed 5 percent of the State's FY
1984 section 402 and 408
apportionments.

Under the 1982 Act, as amended in
1984, States could receive section 408
incentive grants in no more than three
fiscal years although, as discussed in
further detail below, the years in which
a supplemental grant is received need
not be the same years as those in which
a basic grant is received. Similarly, a
special grant could be received in
different years than those in which a
basic or supplemental grant is received.
The Act also provided that in the first
fiscal year the State receives a grant, the
Federal share could not exceed 75
percent of the cost of implementing and
enforcing the State's alcohol and
controlled substance traffic safety
program. The Federal share could not
exceed 50 percent of such cost in the
second fiscal year, and 25 percent in the
third.

Section 203 of Pub. L. 100-17 amends
section 408 by extending from three to
five, the number of fiscal years in which
a State my receive section 408 incentive
grants. The section also provides that
the Federal share in the fourth and fifth
fiscal year may not exceed 25 percent of
the cost of implementing and enforcing
the State's alcchol and controlled
substance traffic safety program. In a
separate rulemaking action published
elsewhere in this issue of the Federal
Register, the Agency is issuing a final
rule to implement these changes. (See
that rule for details.)

Supplemental Grants

Congress provided in section 408 that
a State is eligible for a supplemental
grant if the State is eligible for a basic
grant and provides for some or all of the
criteria established by the Secretary of
Transportation. By regulation, a total of
twenty-two supplemental criteria have
been promulgated. Under the agency's
current regulation, in addition to
showing that it has a license suspension
system in which the average time from
arrest to susspension of a license does
not exceed an average of 45 days. a
State must demonstrate compliance with
eight of the twenty-two criteria to
qualify for a 20 percent supplemental
grant in the first year, or with four of
these criteria to qualify for a 10 percent
supplemental grant. To qualify for a
supplemental grant for a second and a
third year, a State must show that it has
increased its performance for each of
the requirements previously adopted,
and adopt two more requirements for
each subsequent year, except that a
State does not have te implement more
than a total of fifteen criteria.

The agency is seeking comments on
the manner in which a State must
demonstrate that it qualifies for a
supplemental grant in the fourth and
fifth years. In extending the grant
availability for two additional fiscal
years, Congress did not provide any
guidance on whether it expected an
increase in the stringency of
requirements to qualify a State for a
grant, either as to the number of criteria
to be met or the performance level of
criteria already adopted.

The agency proposes that a State
would not have to adopt any additional
requirements in the fourth and fifth
years. For example, if a State qualifies
for a supplemental grant by
implementing eight supplemental
criteria in the first year, the State would
be required to adopt two additional
supplemental criteria in the second and
third fiscal years, for a total of twelve
In the fourth and fifth years, the State
would be required to adop! no
additional supplemental criteria. The
agency is concerned that requiring a
State to adopt additional criteria to
qualify for a supplemental grant in the
fourth and fifth fiscal years could
diminish the effectiveness of criteria
adopted in the first three fiscal years by
diverting resources from implementation
of those criteria: The agency requests
comments from the public on this
proposal.

The agency believes it may be
difficult for a State to demonstrate
increased performance for all previously
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adopted criteria in each of the four fiscal
years following the first year of
qualification. However, we wish to
ensure that each State continues to
maintain the performance that it has
achieved. Accordingly, we are proposing
that, in the fourth and fifth fiscal years,

a State need not show increased
performance for criteria adopted in
previous fiscal years. The State would
only be required to demonstrate that
performance has been maintained in the
criteria previously adopted. The agency
requests comments on this tentative
conclusion.

There are a number of States which
first qualified for basic and
supplemental grants in FY 1984, and
which may be eligible for a fourth year
of these grants in FY 1987. The final rule
published elsewhere in this issue of the
Federal Register permits eligible States,
which received basic grants in FY's
1984-86, to apply immediately for a
fourth year basic grant in FY 1987 in
accordance with the procedures
established in 23 CFR 1309.4. The
agency is making every effort to
promulgate a final rule on these
amendments regarding supplemental
grants by the end of the fiscal year to
allow eligible States to apply also for a
fourth year of supplemental grant funds
in FY 1987.

In the event that a final rule is issued
after the end of FY 1987, eligible States
may apply for a fourth year
supplemental grant and a fifth year
basic grant in FY 1988. They may apply
for a fifth year supplemental grant in FY
1989, provided the State continues to
meet the basic criteria during that year.
This is consistent with a previous
interpretation of the agency that section
408 does not require a State to qualify
for grants in consecutive years, and that
the five year limitation on a State
receiving grants applies separately to
each type of grant.

Comments

Interested persons are invited to
comment on this proposal. All comments
must be limited to 15 pages in length.
Necessary attachments may be
appended to those submissions without
regard to the 15 page limit. (49 CFR
553.21.) This limitation is intended to
encourage commenters to detail their
primary arguments in a concise fashion.

Written comments to the public
docket must be received by August 21,
1887. The agency has not provided a
lopger comment period because it
wishes to expedite the implementation
of the new law that extends from three

to five, the number of fiscal years in
which a State may receive Alcohol
Incentive grants. The agency's current
regulation establishes procedures for
States to qualify for such funds in only
three years. Fourteen States may
already be eligible to receive a fourth
year of grant money in this fiscal year,
which ends on September 30, 1987. In
order to expedite the submission of
comments, simultaneous with the
issuance of this notice NHTSA will mail
copies to all Governors and Governors’
Representatives for Highway Safety.

All comments received before the
close of business on the comment
closing date, will be considered and will
be available for examination in the
docket at the above address before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. However, the
rulemaking action may proceed at any
time after that date. NHTSA will
continue to file relevant material in the
docket as it becomes available after the
closing date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
docket should enclose, in the envelope
with their comments, a self-addressed
stamped postcard. Upon receiving the
comments, the docket supervisor will
return the postcard by mail.

Copies of all comments will be placed
in Docket 82-18; Notice 9 of the NHTSA
Docket Section in Room 5109, Nassif
Building, 400 Seventh Street SW.,
Washington, DC 20590.

Economic and Other Effects

NHTSA has analyzed the effect of this
action and has determined that it is not
“major” within the meaning of Executive
Order 12291 or “significant” within the
meaning of Department of
Transportation regulatory policies and
procedures. State participation in the
408 program is voluntary. Accordingly,
neither a draft Regulatory Analysis nor
a Preliminary Evaluation is required,

When the agency promulgated
regulations to implement the section 408
program on February 7, 1983 (48 FR
5545), it determined that the rulemaking
should be classified as significant under
the Department’s regulatory policies and
procedures. A regulatory evaluation was
prepared at that time and placed in the
public docket (Docket No. 82-18; Notice
5). Persons interested in reviewing this
document, should request it from the
docket section.

In compliance with the Regulatory
Flexibility Act, the agency has
evaluated the effects of this rule on
small entities. Based on the evaluation, I
certify that this rule will not have a
significant economic impact on a
substantial number of small entities.
States will be recipients of any funds
awarded under the regulation and,
accordingly, the preparation of an Initial
Regulatory Flexibility Analysis is
unnecessary,

The requirements in this proposal that
States retain and report to the Federal
government information which
demonstrates compliance with alcohol
incentive grant criteria, are considered
to be information collection
requirements as that term is defined by
the Office of Management and Budget
(OMB]) in 5 CFR Part 1320. Accordingly,
these proposed requirements have been
submitted to and approved by OMB,
pursuant to the Paperwork Reduction
Act (44 U.S.C. 3501 et seq.). These
requirements have been approved
through April 30, 1990; OMB No. 2127-
0501.

The agency has also analyzed this
action for the purpose of the National
Environmental Policy Act. The agency
has determined that this action will not
have any effect on the human
environment.

List of Subjects in 23 CFR Part 1309

Alcohol, Drugs, Grant programs,
Transportation, Highway safety.

PART 1309—[AMENDED]

In accordance with the foregoing,
NHTSA proposes the revision of Part
1309 of Title 23 of the Code of Federal
Regulations as follows:

1. The authority citation for Part 1309
continues to read as follows:

Authority: 23 U.S,C. 408; delegation of
authority at 49 CFR 1.50.

§1309.6 [Amended]

2. Section 1309.6(e) is added to read as
follows:
. - * . * A

(e) To qualify for a supplemental grant
for a fourth and fifth year, a State must
show that it has maintained its
performance for each of its previously
adopted requirements.

Issued on July 17, 1987.
Diane K. Steed,

National Highway Traffic Safety
Administrator.

[FR Doc. 87-16612 Filed 7-17-87; 2:12 pm|
BILLING CODE 4910-59-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300

[FRL-3187-86]

Natlonal Priorities List for
Uncontrolled Hazardous Waste Sites

AGENCY: Environmental Protection
Agency.

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (“EPA") is amending the
National Oil and Hazardous Substances
Contingency Plan (*NCP"), which was
promulgated on July 16, 1982, pursuant
to section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA"), as amended by the
Superfund Amendments and
Reauthorization Act of 1986 (SARA),
and Executive Order 12580 (52 FR 2923,
January 29, 1987). CERCLA requires that
the NCP include a list of national
priorities among the known releases or
threatened releases of hazardous
substances, pollutants, and
contaminants throughout the United
States, and that the list be revised at
least annually. The National Priorities
List (“"NPL"), initially promulgated as
Appendix B of the NCP on September 8,
1983, constitutes this list and is being
revised today by the addition of 67 sites
to the final NPL and 32 Federal facility
sites to the Federal section of the NPL.
EPA has reviewed public comments on
the listing of these sites and has decided
that they meet the eligibility
requirements of the NPL.
EFFECTIVE DATE: The effective date for
this amendment to the NCP shall be
August 21, 1987. CERCLA section 305
provides for a legislative veto of
regulations promulgated under CERCLA.
Although INS v. Chadha, 462 U.S. 919,
103 S. Ct. 2764 (1983), cast the validity of
the legislative veto into question, EPA
has transmitted a copy of this regulation
to the Secretary of the Senate and the
Clerk of the House of Representatives. If
any action by Congress calls the
effective date of this regulation into
question, the Agency will publish a
notice of clarification in the Federal
Register,
ADDRESSES: Addresses for the
Headquarters and Regional dockets
follow. For further details on what these
dockets contain, see Section I of the
“Supplementary Information” portion of
this preamble.
Tina Maragousis, Headquarters, U.S.
EPA CERCLA Docket Office,
Waterside Mall Subbasement, 401 M

Street, SW., Washington, DC; 20460,
202/382-3046

Peg Nelson, Region 1, U.S. EPA Library,
Room 1500, John F. Kennedy Federal
Bldg., Boston, MA 02203, 617/565-3300

Carole Petersen, Region 2, Site %
Investigation and Compliance Branch,
26 Federal Plaza, 7th Floor, Room 737,
New York, NY 10278, 212/264-8677

Diane McCreary, Region 3, U.S. EPA
Library, 5th Floor, 841 Chestnut
Streets, Philadelphia, PA 19106, 215/
597-0580

Gayle Alston, Region 4, U.S. EPA
Library, Room G-8, 345 Courtland
Street, NE., Atlanta, GA 30365, 404/
347-4216

Lou Tilley, Region 5, U.S. EPA Library,
16th Floor, 230 South Dearborn Street,
Chicago, IL 60604, 312/353-2022

Barry Nash, Region 6, 1445 Ross Avenue,
Mail Code 8H-ES, Dallas, TX 75202-
2733, 214/655-6740

Connie McKenzie, Region 7, U.S. EPA
Library, 726 Minnesota Avenue,
Kanasa City, KS 66101, 913/236-2828

Dolores Eddy, Region 8, U.S. EPA
Library, 999 18th Street, Suite 500,
Denver, CO 80202-2405, 303/293-1444

Linda Sunnen, Region 9, U.S. EPA
Library, 6th Floor, 215 Fremont Street,
San Francisco, CA 94105, 415/974—
8082

David Bennett, Region 10, U.S. EPA, 11th
Floor, 1200 6th Avenue, Mail Stop
HW-113, Seattle, WA 98101, 206/442~
2103

FOR FURTHER INFORMATION CONTACT:
Trudi J. Fancher, Hazardous Site
Evaluation Division, Office of
Emergency and Remedial Response
(WH-548A), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, Phone (800) 424~
9346 (or 382-3000 in the Washington,
DC, metropolitan area).

SUPPLEMENTARY INFORMATION:

Table of Contents

1. Introduction

II. Purpose and Implementation of the NPL

IIl. Process for Establishing and Updating
the NPL

IV. Eligibility

V. Disposition of All Proposed Sites/
Federal Facility Sites

VL. Disposition of Sites in Today's Final
Rule

VII, Contents of the NPL

VIIL. Regulatory Impact Analysis

IX. Regulatory Flexibility Act Analysis

L. Introduction
Organization of the Preamble

Section I of the preamble to this final
rule, which adds 67 sites and 32 Federal
facility sites to the National Priorities
List (NPL), provides a guide to
information in this preamble, explains

the historical background of the NPL,
and provides information on the public
docket for sites included in this rule.
Sections II through IX are self-
explanatory. - .

Background of the NPL

Pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, 42 U.S.C. 9601 through 9657
(“CERCLA" or the “Act"), and Executive
Order 12316 (46 FR 42237, August 20,
1981), the Environmental Protection
Agency (“EPA" or “Agency")
promulgated the revised National
Contingency Plan (“NCP"), 40 CFR Part
300, on July 16, 1982 (47 FR 31180) and
amendments to the NCP on September
16, 1985 (50 FR 37624) and November 20,
1985 (50 FR 47912). The NCP and its
amendments implement responsibilities
and authorities created by CERCLA to
respond to releases and threatened
releases of hazardous substances,
pollutants, and contaminants.

Section 105(8)(A) of CERCLA requires
that the NCP include criteria for
determining priorities among releases or
threatened releases throughout the
United States for the purpose of taking
remedial action and, to the extent
practicable, take into account the
potential urgency of such action for the
purpose of taking removal action.
Removal action involves cleanup or
other actions that are taken in response
to releases or threats of releases on a
short-term or temporary basis (CERCLA
section 101(23)). Remedial action tends
to be long-term in nature and involves
response actions which are consistent
with a permanent remedy for a release
(CERCLA section 101(24)).

Criteria for determining priorities for
possible remedial actions financed by
the Fund established under CERCLA are
included in the Hazard Ranking System
(*HRS"), which EPA promulgated as
Appendix A of the NCP (47 FR 31219,
July 16, 1982).

Section 105(8)(B) of CERCLA required
that the criteria provided by the HRS be
used to prepare a list of national
priorities among the known releases or
threatened releases of hazardous
substances, pollutants, or contaminants
throughout the United States, and that to
the extent practicable, at least 400 sites
be designated on this National Priorities
List (NPL). An original NPL of 406 sites
was promulgated on September 8, 1983
(48 FR 40658). The NPL has been
expanded since then (see 49 FR 19480,
May 8, 1984; 49 FR 37070, September 21,
1984; 50 FR 6320, February 14, 1985; 50
FR 37630, September 186, 1985; and 51 FR
21054, June 10, 1986). On March 7, 1986
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(51 FR 7935), EPA published a notice to
delete eight sites from the NPL. The
Agency has also had a number of
proposed rulemakings regarding site
listing (see 48 FR 9311, March 4, 1983; 48
FR 40674, September 8, 1983; 49 FR
40320, October 15, 1984; 50 FR 14115,
April 10, 1985; 50 FR 37950, September
18, 1985; 51 FR 21099, June 10, 1986; and
52 FR 2492, January 22, 1987).

Section 105 of CERCLA has been
amended by the Superfund Amendments
and Reauthorization Act of 1986 (SARA)
by the addition of subsection (c). This
subsection requires that the Agency
promulgate amendments to the hazard
ranking system in effect as of September
1, 1984. The effective date for the
amended hazard ranking will be no later
than 24 months after the enactment of
SARA. The amended hazard ranking
system shall be applied to any site or
facility to be newly listed on the NPL
after the effective date for the amended
hazard ranking system. Until such
effective date of the regulations, the
hazard ranking system in effect on
September 1, 1984, shall continue to be
used to evaluate sites for the NPL. In
addition, section 105(c) specifies that the
Agency will not be required to
reevaluate, after the date of enactmenf
of SARA, the hazard ranking of any site
which was evaluated in accordance
with the existing criteria required by
section 105(c) and which was assigned a
national priority under the NCP.

The Agency will continue to use the
existing HRS until the revised HRS
becomes effective. The 67 sites and 32
Federal facility sites added to the final
NPL today were ranked with the
existing HRS. These additions bring the
total number of final NPL sites to 802. In
addition, EPA has proposed to add 149
siles to the NPL, making the total
number of proposed and final NPL sites
to 951,

This final rule addresses sites
proposed in NPL Update #2 (October 15,
1984), Update #3 (April 10, 1985),

Update #4 (September 18, 1985), Update
#5 (June 10, 1986), and Update #86
(January 22, 1987). EPA has carefully
considered public comments submitted
for the sites proposed in Updates #2, #3,
and #4, and made some modifications in
this final rule in response to those
comments. For this final rule, EPA also
considered only those sites proposed as
part of Update #5 and Update #86 for
which the Agency received no

comments.

Responses to site-specific HRS
tomments are presented in the “Support
Document for the Revised National
Priorities List—Final Rule #3/#4,"
which is a separate document available
in the EPA dockets in Washington, DC,

and the Regional Offices (see
Addresses).

Information Available to the Public

The Headquarters and Regional public
dockets for the NPL will contain HRS
score sheets for each final site, a
Documentation Record for each site
describing the information used to
compute the scores, a list of document
references, comments received, and the
“Support Document for the Revised
National Priorities List—Final Rule #3/
#4.” The Regional public docket will
also include the documents referenced
in the Documentation Record which
contain the background data EPA relied
upon in calculating or evaluating the
HRS scores. In addition, documents with
some relevance to the scoring of each
site, but which were not used as
references, are also retained by the
appropriate Regional offices. All of
these documents will be available when
this notice is published in the Federal
Register.

The Headquarters public docket is
available for viewing by appointment
only from 9:00 a.m. to 4:00 p.m., Monday
through Friday excluding holidays.

Requests for copies of HRS score
sheets, documentation records,
background documents, and the Support
Document should be directed to either
the Headquarters or appropriate
Regiunal docket (see Addresses). An
informal written request, rather than a
formal request, should be the ordinary
procedure for obtaining copies.

A statement of EPA's information
release policy, describing what
information the Agency discloses in
response to Freedom of Information Act
requests from the public, was printed in
the Federal Register (52 FR 5578,
February 25, 1987).

IL. Purpose and Implementation of the
NPL

Purpose

The primary purpose of the NPL is
stated in the legislative history of
CERCLA (Report of the Committee on
Environment and Public Works, Senate
Report No. 96-848, 86th Cong,, 2d, Sess.
60 (1980)):

The NPL serves primarily informational
purposes, identifying for the States and the
public those facilities and sites or other
releases which appear to warrant remedial
actions. Inclusion of a facility or site on the
list does not in itself reflect a judgment of the
activities of its owner or operator, it does not
require those persons to undertake any
action, nor does it assign liability to any
person. Subsequent government action in the
form of remedial actions or enforcement
actions will be necessary in order to do so,

and these actions will be attended by all
appropriate procedural safeguards.

The purpose of the NPL, therefore, is
primarily to serve as an informational
tool for use by EPA in identifying sites
that appear to present a significant risk
to public health or the environment. The
initial identification of a site for the NPL
is intended primarily to guide EPA in
determining which sites warrant further
investigation, to assess the nature and
extent of the public health and
environmental risks associated with the
site, and to determine what CERCLA-
financed remedial action(s), if any, may
be appropriate. Inclusion of a site on the
NPL does not establish that EPA
necessarily will undertake response
actions. Moreover, listing does not
require any action of any private party,
not does it determine the liability of any
party for the cost of cleanup at the site.
A site need not be on the NPL to be the
subject of CERCLA-financed removal
actions, actions brought pursuant to
sections 106 or 107(a)(4)(b) of CERCLA,
or remedial investigations/feasibility
studies. :

Federal facility sites are now eligible
for inclusion on the NPL pursuant to
§ 300.66(e)(2) of the NCP. However,
section 111(e)(3) of CERCLA as
amended by SARA limits the
expenditure of Superfund monies at
Federally-owned facilities. Federal
facility sites are subject to the
requirements of section 120 of SARA,

Implementation

EPA’s policy is to pursue cleanup of
hazardous waste sites using the
appropriate response and/or
enforcement actions which are available
to the Agency, including authorities
other than CERCLA. Publication of sites
on the NPL will serve as notice to any
potentially responsible party that the
Agency may initiate Fund-financed
response action. The Agency will decide
on a site-by-site basis whether to take
enforcement or other action under
CERCLA or other authorities, or whether
to proceed directly with Superfund-
financed CERCLA response actions and
seek recovery of response costs after
cleanup. To the extent feasible, once
sites are listed on the NPL, EPA will
determine high-priority candidates for
either Superfund-financed response
action or enforcement action through
both State and Federal initiatives. These
determinations will take into account
which approach is more likely to most
expeditiously accomplish cleanup of the
site while using the Superfund's limited
resources as efficiently as possible.

Funding of response actions for sites
will not necessarily take place in the
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same order as a site’s ranking on the
NPL. In addition, although the HRS
scores used to place sites on the NPL
may be helpful te the Agency in
determining priorities for cleanup and
other response activities among sites on
the NPL, EPA dces not rely on the scores
as the sole means of determining such
priorities.

The information collected to develop
HRS scores is not sufficient in itself to
determine the appropriale remedy for a
particular site. EPA relies on further;
more detailed studies to determine what
response, if any, is appropriate. These
studies will take into account the extent
and magnitude of contaminants in the
environment, the risk to affected
populations and environment, the cost
to correct problems at the site, and the
response actions that have been taken
by potentially responsible parties or
others. Decisions on the type and extent
of action to be taken at these sites are
made in accordance with the criteria
contained in Subpart F of the NCP. After
conducting these additional studies,
EPA may conclude that it is not
desirable to conduct an Agency
response action at some sites on the
NPL because of more pressing needs at
other sites, or because an enforcement
action may instigate or force private
party cleanup. Given the limited
resources available in Superfund, the
Agency must carefully balance the
relative needs for response at the
numerous sites it has studied. It is also
possible that EPA will conclude after
furtber analysis that the site does not
warrant response action.

Revisions to the NPL such as today's
rulemaking may move some previously
listed sites to a lower position on the
NPL. If EPA has initiated action such as
a remedial investigation/feasibility
study (RI/FS) at a site, the Agency does
not intend to cease such actions in order
to determine if a subsequently listed site
should have a higher priority for
funding. Rather, the Agency will
continue funding site studies and
remedial actions once they have been
initiated, regardless of whether higher-
scoring sites are later added to the NPL.

The NPL does not determine priorities
for removal actions; EPA may take
removal actions at any site, whether
listed or not, that meets the criteria of
§§ 300.65 through 300.67 of the NCP.
Likewise, EPA may take enforcement
actions under applicable statutes
against responsible parties regardless of

whether the site is on the NPL, although,
as a practical matter, the focus of EPA’s
enforcement actions has been and will
continue to be on NPL sites.

A site cannot undergo Superfund-
financed remedial action until it is
placed on the final NPL. However, an
RI/FS can be performed at proposed
sites pursuant to the Agency’s removal
authority under CERCLA, as outlined in
§ 300.68{a)(1) of the NCP. Section 101(23)
of CERCLA defines “remove™ or
“removal” to include “such actions as
may be necessary to monitor, assess
and evaluate the release or threat of
release * * *". The definition of
“removal” also includes “action taken
under section 104(b) of this Act * * *".
Section 104{b} authorizes the Agency to
perform studies, investigations, and
other information-gathering activities.

The Agency may elect to conduct an
RI/FS at a proposed NPL site in
preparation for a possible Superfund-
financed remedial action in a number of
circumstances, such as when the
Agency believes that delay in
commencing the studies may create
unnecessary risks to human health or
the environment. In making such a
decision, the Agency assumes the risk
that after consideration of public
comments and the consistent
application of the HRS, it is possible
that the proposed site might not qualify
for the NPL. In assuming this risk, the
Agency has determined that the
desirability of expediting remedial
action through the initiation of the
investigational stage prior to placing a
site on the NPL outweighs the risk of
expending a limited amount of
Superfund monies for the RI/FS. in
addition, information obtained from an
RI/FS can assist the Agency in
determining whether to conduct a
removal action at the site.

I11. Process for Establishing and
Updating the NPL

There are three mechanisms for
placing sites on the NPL. The principal
mechanism is the application of the
HRS. The HRS serves as screening
device to evaluate the relative potential
of uncontrolled hazardous substances to
cause human health or safety problems,
or ecological or environmental damage.
The HRS takes into account “pathways"
to human or environmental exposure in
terms of numerical scores. Those sites
that score 28.50 or greater on the HRS, .

and which are otherwise eligible, are
proposed for listing.

In addition, States may designate a
single site as the State top priority. In
rare instances, EPA may utilize the
listing provision promulgated as
§ 300.66(b)(4) of the NCP [50 FR 37624,
September 186, 1985).

Section 300.66{b)(4) of the NCP allows
certain sites with HRS scores below
28.50 to be-eligible for the NPL. These
sites may qualify for the NPL if all of the
following occur:

» The Agency for Toxic Substances
and Disease Registry of the U.S.
Department of Health and Human
Services has issued a health advisory
which recommends dissociation of
individuals from the release.

» EPA determines that the release
poses a significant threat to public
health.

+ EPA anticipates that it will be more
cost-effective tc use its remedial
authority than to use its removal
authority to respond to the release.

States have the primary responsibility
for identifying sites, compating HRS
scores, and submitting candidates sites
to the EPA Regional Offices. EPA
Regional Offices conduct a quality
control review of the States’ candidate
sites, and may assist in investigating,
sampling, monitoring, and scoring sites.
Regional Offices may consider
candidate sites in addition to those
submitfed by States. EPA Headquarters
conducts further quality assurance
audits to ensure accuracy and
consistency among the various EPA and
State offices participating in the scoring.
The Agency then proposes the new sites
that meet the criteria for listing and
solicits public comment on the proposal.
Based on these comments and further
review by EPA, the Agency determines
final scores and promulgates those sites
that still qualify for listing.

Contents of This Final Rule

This final rule includes 67 sites and 32
Federal facility sites from several
proposed rulemakings. Of the 67 sites
promulgated in this final rule, 5 were
proposed in Update #2, 12 in Update #3,
11 in Update #4, 16 in Update #5 and 23
in Update #86. The 32 Federal facility
sites promulgated in this rule are
discussed in section IV of this rule.
These sites and Federal facility sites are
listed in Table 1.

BILLING CODE 6560-50-M
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Update #2, proposed on October 15,
1984 (49 FR 40320), consisted of 208 sites
and 36 Federal facility sites. On
February 14, 1985, two New Jersey sites,
the Glen Ridge Radium Site and the
Montclair/ West Orange Radium Site,
were added to the NPL. On September
18, 1985, the Pratt & Whitney Aircraft/
United Technologies Corp. Site in West
Palm Beach, Florida, was reproposed in
Update #4. On June 10, 1986 (51 FR
21054), EPA added 149 Update #2 sites
to the NPL, dropped 8 sites from
consideration because their HRS scores
were below the 28.50 cutoff, and
continued to propose 50 sites pending
resolution of technical or policy issues.
Today's rule promulgates § Update #2
sites. Four sites previously identified as
related to the Resource Conservation
and Recovery Act (RCRA) were
discovered to have no RCRA
relationship and are being promulgated
because technical issues have been
resolved. One additional site is being
promulgated because all technical issues
have been resclved, leaving 45 Update
#2 sites proposed.

Update #3, proposed on April 10, 1985
{50 FR 14115) consisted of 26 sites and 6
Federal facility sites. One of these sites,
the Landsdowne Radiation Site, in
Lansdowne, Pennsylvania, was added to
the NPL on September 16, 1985 (50 FR
37630). Of the remaining 25 Update #3
siles, 7 received no comments and were
added to the NPL on June 10, 1986 (51 FR
21054). Of the 18 remaining Update #3
sites, 12 sites are being added to the
NPL in this final rule. The remaining 6
sites continue to be proposed because of
their RCRA status.

Update #4, proposed on September
18, 1985 (50 FR 37950), consisted of 38
sites and 3 Federal facility sites. Of the
38 Update #4 sites, 13 sites received no
comments and were added to the NPL
on June 10, 1986 (51 FR 21054). Of the
remaining 256 Update #4 sites, 11 sites
are being added to the NPL in this final
rule. One Update #4 site, the Silver
Creek Tailing Site in Park City, Utah,
was removed from the NPL on October
17,1986 as required by section 118(p) of
SARA. Of the 13 remaining sites, 10 sites
remain proposed because of the in
RCRA status, and 3 sites remain
proposed pending resolution of technical
ISsues.

Update #5, proposed on June 10, 1986
(51 FR 21099), consisted of 43 sites and 2
Federal facility sites. The comment
period closed on August 11, 1986. Of the
43 sites. 16 sites received no comments
and are being added to the NPL as part
of this final rule. The remaining 27 sites,
plus the two Federal facility sites,
tontinue to be proposed pending review
of comments received.

Update #8, proposed on January 22,
1987 (52 FR 2492), consisted of 83 sites
and 1 Federal facility site. The comment
period closed on March 23, 1986. Of the
63 sites, 23 sites received no comments
and are being added to the NPL as part
of this final rule. No comments were
received for the Federal facility site, and
so it is included as well. The other 40
sites remain proposed.

All sites that remain proposed.
including Federal facility sites, will be
considered for future final rules.
Although these sites remain proposed,
the comment periods have not been
extended or reopened.

To the extent practicable, EPA
considered late comments received after
the close of the comment periods. For
this final rule, EPA considered all
comments received by June 12, 1987.
Based on the comments received on the
proposed rules, as well as further
investigation by EPA and the States,
EPA recalculated the HRS scores for
individual sites where appropriate.
EPA's response to site-specific public
comments and explanations of any
score changes made as a result of such
comments are addressed in the “Support
Document:for the Revised National
Priorities List—Final Rule #3/#4".

IV. Eligibility

CERCLA restricts EPA's authority to
respond to certain categories of releases
of hazardous substances, pollutants, or
contaminants by expressly excluding
some substances, such as petroleum,
from the response program. In addition,
as a matter of policy, EPA may choose
not to use CERCLA to respond to certain
types of releases because other
authorities can be used to achieve
cleanup of these releases. For example,
EPA has chosen not to list sites that
result from contamination associated
with facilities licensed by the Nuclear
Regulatory Commission (NRC), on the
grounds that the NRC has full autherity
to require cleanup of releases from those
facilities (48 FR 40661, September 8,
1983). Where such other authorities
exist, and the Federal Government can
undertake or enforce cleanup pursuant
to a particular established program,
using the NPL to determine the priority
or need for response under CERCLA
may not be appropriate. Therefore, EPA
has chosen not to consider certain types
of sites for the NPL even though
CERCLA may provide authority to
respond. If, however, the Agency later
determines that sites not listed as a
matter of policy are not being properly
responded to, the Agency may consider
placing them on the NPL.

The NPL eligibility policies of
particular relevance to this final rule—

Federal facility sites, RCRA sites, and
mining waste sites—are discussed
below. These policies, as well as other
NPL eligibility policies, have been
explained in greater detail in earlier
rulemakings (51 FR 21054, June 10, 19886).

Releases From Federal Facility Sites

Prior to today's final rule, 48 Federal
facility sites were proposed for the NPL.
Today's final rulemaking adds 32 of
these sites to the Federal section of the
NPL, leaving 16 sites proposed. Of the
32, 28 sites were proposed on October
15, 1984 (49 FR 40320), 2 were proposed
on April 10, 1985 (50 FR 14115), 1 site
was proposed on September 18, 1985 (50
FR 37950}, and 1 site was proposed on
January 22, 1987 (52 FR 2492).

On June 10, 1986, the Agency
announced final and proposed
components of a listing policy for non-
Federal, RCRA sites (51 FR 21057). The
policy was intended to reflect the
broadened corrective action authorities
of the Hazardous and Solid Waste
Amendments of 1984 (HSWA). As
explained in greater detail below, the
policy generally allows placing sites
subject to RCRA Subtitle C corrective
action authorities on the NPL if one or
more of three criteria is met: (1) The
owner/operator is bankrupt; (2) the
owner/operator has lost authorization to
operate and has exhibited probable
unwillingness to perform corrective
action; or (3) in cases other than loss of
authorization to operate, the owner/
operator has exhibited probable
unwillingness to perform corrective
action. When promulgating this policy,
the Agency reserved for a later date the
question whether this or another policy
would be applicable for Federal facility
sites. The Agency explained that this
issue would be considered along with
other issues relating to Federal facility
sites (51 FR 21059, June 10, 1986).

Since that time, the Agency has
considered the issue of placing Federal
facility sites on the NPL. As part of its
deliberations, EPA considered pertinent
sections of SARA and the proposed
policy regarding RCRA Subtitle C
corrective action at Federal facilities
with RCRA operating units {51 FR 7722,
March 5, 1986). Specifically, that policy
stated that: (1) RCRA section 3004{u)
subjects Federal facilities to corrective
action requirements to the same extent
as privately-owned or privately-
operated facilities and (2) the definition
of a Federal facility boundary is
equivalent to the property-wide
definition of facility at privately-owned
or privately-operated facilities. This
policy was of particular interest because
the Agency has determined that the vast
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majority of Federal facilities that could
be placed on the NPL have RCRA
operating units within their boundaries.
The Agency has interpreted SARA
and its legislative history to indicate
that Congress clearly intended that
Federal facilities be placed on the NPL
and that, if appropriate, cleanup should
be effected at those sites. In the floor
debates, Senator Robert T. Stafford
explained section 120 as follows:

Second, the amendments require a
comprehensive nationwide effort to identify
and assess all Federal hazardous waste sites
that warrant attention . . ., The legislation

. . requires that any Federal facility that
meets the criteria applied to private sites
listed on the national priorities list [NPL]
must be placed on the NPL. Cong. Rec,
S. 14902 (daily ed., Oct. 3, 1988).

Specifically, section 120 of SARA
includes requirements for the
assessment of releases at Federal
facilities, placement on the NPL, and if
appropriate, implementation of remedial
action. Sections 120(a) and 120(d) also
require that Federal facility sites be
evaluated for the NPL based upon the
same guidelines, rules, regulations, and
criteria that are applicable to other sites.

Given that Congress clearly
contemplated that Federal facility sites
be on the NPL, the Agency interprets
these provisions of section 120 to mean
that the criteria to list Federal facility
sites should not be more exclusionary
than the criteria to list non-Federal sites
on the NPL. Key elements of the current
policy for listing non-Federal sites
subject to RCRA Subtitle C corrective
action authorities include whether the
owner or operator has filed for
bankruptcy or has clearly demonstrated
unwillingness to comply with applicable
RCRA requirements or regulations.
Since bankruptcy proceedings are not
applicable to Federal agencies and
unwillingness to comply with Federal
laws is unlikely, application of the non-
Federal NPL/RCRA policy would have
the incongruous effect of listing few
Federal sites. The Agency believes that
this result would be inconsistent with
the spirit and intent of section 120.

In order to prevent the Agency from
being more exclusionary in placing
Federal facility sites on the NPL, the
Agency has proposed a policy for
Federal facility sites that would allow
such otherwise eligible Federal facility
sites to be on the NPL regardless of
whether RCRA Subtitle C corrective
action authorities are applicable (52 FR
17991, May 13, 1987). This proposed
policy does not restrict the use of either
RCRA corrective action or enforcement
authorities to achieve cleanup at Federal
facility sites. EPA is in the process of
developing regulations for corrective

action under RCRA Subtitle C and for
cleanup of CERCLA sites under the
NCP. The cleanup goals established in
those regulations will be consistent with
each other, within the limits of each
statute, and EPA expects that remedies
selected and implemented under
CERCLA will generally satisfy the
RCRA Subtitle C corrective
requirements, and vice versa.

In the interim period before a new
policy is promulgated the important
process of including Federal facility
sites on the NPL should continue. As
stated earlier, the Agency believes that
this is clearly the intent of Congress.

Of the 32 Federal facility sites
included in today's rule, 26 have areas
subject to the Subtitle C corrective
action authorities of RCRA within the
facility boundaries but not within the
HRS site itself. These 26 sites were
proposed and are being promulgated
according to the RCRA policy
announced on September 8, 1983, which
stated that non-regulated units of active
facilities could be included on the NPL
(48 FR 40662). In accordance with that
policy, land disposal units that received
hazardous waste after the effective date
of the RCRA Subtitle C land disposal
regulations, are not included in today's
listings. This policy remains applicable
to Federal facility sites until the Agency
promulgates a new policy. Consistent
with the policy proposed on May 13,
1987 (52 FR 1799), placing these 26 sites
on the NPL will not preclude these sites
from being addressed by the corrective
action authorities of Subtitle C of RCRA.

The Agency believes that placing
RCRA-related Federal facility sites on
the NPL is consistent with the intent of
Section 120 of SARA and will serve the
purposes originally intended by
§ 300.66(e)(2) of the NCP—to advise the
public of the status of Federal
government cleanup efforts (50 FR 47931,
November 20, 1985). In addition, listing
will help other Federal agencies set
priorities and focus cleanup efforts on
those sites that present the most serious
problems.

Of the 32 Federal facility sites in
today's rule, 6 do not include any RCRA
regulated units within the facility
boundaries.

They are:

¢ Alabama Army Ammunition
Plant—Childersburg, AL

* Moffett Naval Air Station—
Sunnyvale, CA

¢ Twin Cities Air Force Reserve
Base—Minneapolis, MN

* Weldon Spring Quarry (USDOE/
Army)—St. Charles County, MO

* Cornhusker Army Ammunition
Plant—Hall County, NE

* Naval Air Engineering Center—
Lakehurst, N]

Of the 18 Federal facility sites that
remain proposed, 7 are being reproposed
today in a separate Federal Register
notice because it appears that the areas
within the boundaries of these Federal
facility sites evaluated for the NPL
included areas subject to the corrective
action authorities of Subtitle C RCRA.
Although these sites are being
reproposed consistent with the proposed
RCRA /Federal facilities policy
published in the Federal Register on
May 13, 1987 (52 FR 17991), the Agency
believes that it is appropriate to solicit
additional public comment on the HRS
scores for these sites. In today's
separate Federal Register notice, the
Agency also solicits comments on the
proposed expansion of the Rocky
Mountain Arsenal Site in Denver,
Colorado. All 16 Federal facility sites
remaining proposed will be considered
in future final rules.

Releases From Resource Conservation
and Recovery Act (RCRA) Sites

On June 10, 1986 (51 FR 21057), EPA
announced components to a final policy
for placing on the NPL sites subject to
the corrective action authorities of
Subtitle C of RCRA. At the same time,
the Agency requested comment on
several proposed components of the
NPL/RCRA policy (51 FR 21109). Under
the final policy, sites not subject to
RCRA Subtitle C corrective action
authorities will remain eligible for the
NPL. Examples of NPL-eligible sites
include:

e Facilities that ceased treating,
storing, or disposing of hazardous
wastes prior to November 19, 1980 (the
effective date of Phase 1 of the Subtitle C
land disposal regulations).

« Sites at which only materials
exempted from the statutory or
regulatory definition of solid waste or
hazardous waste are managed.

* Hazardous waste generators or
transporters not required to have
Interim Status or a final RCRA permit.

Sites with releases that can be
addressed under the RCRA Subtitle C
corrective action authorities generally
will not be placed on the NPL. However,
RCRA sites may be listed if they meet
all of the other criteria for listing (e.g.,
an HRS score of 28.50 or greater), and if
they fall within one of the following
categories:

(1) Facilities owned by persons who
are bankrupt.

(2) Facilities that have lost
authorization to operate, when Interim
Status is terminated under RCRA
section 3008(h), by permit denial under
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RCRA 3005(c), or by operation of RCRA
section 3005(e); and for which there are
additional indications that the owner or
operator will be unwilling to undertake
corrective action.

(3) Sifes, analyzed on a case-by-case
basis, whose owners or operators have
shown an unwillingness to undertake
corrective action.

Currently, the Agency is considering
comments on the components of the
NPL/RCRA policy proposed on June 10,
1986 (51 FR 21109).

Based on the final NPL/RCRA policy
described above, EPA is adding two
RCRA-related sites to the NPL. The
owner/operators of both facilities are
bankrupt, thus meeting the eligibility
requirements of the first component of
the final policy. Documentation
supporting the Agency's decision to list
these RCRA sites is available in the
docket. The two sites are:

* Parsons Casket Hardware Co.—
Belvidere, IL.

* Palmetto Recycling, Inc.—Columbia,
SC.
The four sites listed below were
proposed on October 15, 1984 (19 FR
40320). They remained proposed

because the Agency believed that they
were subject to the subtitle C authorities
of RCRA (51 FR 21054, June 10, 1986).
Subsequent investigation revealed that
these sites are not subject to the Subtitle
C authorities of RCRA. These sites met
the requirements of the HRS, and the
Agency received no information which
precluded placing the sites on the NPL.
Documentation describing the RCRA
status of these sites is available in the
appropriate Superfund dockets.

* Applied Materials—Santa Clara,

A,

* Monolithic Memories, Inc—
Sunnyvale, CA.

* National Semiconductor Corp.—
Santa Clara, CA.

* Teledyne Semiconductor—
Mountain View, CA.

Releases of Mining Wastes

The Agency's position, as discussed in
the preambles to previous final NPL
rulemakings (48 FR 40658, September 8,
1983; 49 FR 37070, September 21, 1984; 51
FR 21054, June 10, 1986) is that mining
wastes may be hazardous substances,
poliutants, or contaminants under
CERCLA and, therefore, are eligible for
the NPL. This position was affirmed in
1985 by The United States Court of
Appeals for the District of Columbia
Circuit (Eagle-Picher Industries, Inc. v.
EPA, 759 F.2d 905, D.C. Cir. 1985). While
SARA now places some limitations on
adding mining sites to the NPL, the
limitations do not apply to sites already
00 or proposed for the NPL.

EPA has already listed or proposed
several mining waste sites. Eight sites
were proposed for the NPL on October
15, 1984 (49 FR 40320). Another mining
site, the Silver Creek Tailings site in
Park City, Utah, was proposed on
September 18, 1985 (50 FR 37950).

In past proposed rules, the Agency
has deferred the decision to list mining
sites if they might be addressed
satisfactorily pursuant to the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The Agency intends to
continue with this approach until a final
policy regarding mining sites has been
adopted.

The Agency added six mining sites to
the final NPL (51 FR 21054, June 10, 1986)
because they were neither regulated by
SMCRA nor eligible for SMCRA's
Abandoned Mine Land Reclamation
program.

This final rule announces decisions
related to two mining sites, the Silver
Bow Creek Site, and the Silver Creek
Tailings Site,

The Silver Bow Creek Site, in Deer
Lodge and Silver Bow Counties,
Montana, was added to the NPL on
September 8, 1983 (48 FR 40658). At that
time, the site was characterized as
approximately 28 stream miles.
Subsequent investigations indicated that
sources in Butte, upstream of the
original Silver Bow Creek Site, are
contributing to contamination in the
creek. In the June 10, 1986 (51 FR 21099)
proposed rule, EPA solicited comments
on the appropriateness of adding the
Butte area to the original Silver Bow
Creek Site in order to include the
upstream sources of contamination.

The Agency received comments from
two interested parties. After reviewing
the comments, EPA decided that they
presented no new information to
indicate that the site should not be
expanded as proposed. Consequently,
for the purposes of the NPL, the Silver
Bow Creek Site now includes the Butte
area. The site name has been changed to
“Silver Bow Creek/Butte Area Site”,

One commenter concurred with the
position to include the Butte area and
recommended that the site be expanded
further downstream to encompass other
affected areas. The commenter has not,
however, provided data to support the
further expansion of the site
downstream. The Agency believes that
the data currently available indicate
that the site should be limited to the
Silver Bow-Creek/Butte Area. However,

if additional studies suggest that the site -

should be further expanded, the Agency
will consider such a decision at that
time.

The second commenter agreed that
the Butte area should be combined with

the existing Silver Bow Creek site, but
disagreed that the two areas should be
studied urider one comprehensive Ri/FS.
The commenter stated that by
combining the two areas, the overall
complexity of the combined site is
tremendously expanded and would
require a regional environmental study
rather than an investigation of a single
waste site. The commenler disagreed
with EPA’'s contention that the addition
of the Butte area would not greatly
expand the Silver Bow Creek Site.

In response, information provided by
the commenter indicates that the Butte
area contributes only 5% to 10% of the
total site area, which is consistent with
EPA’s original understanding. Although
the addition of the Butte area to the
original Silver Bow Creek Site is likely
to increase the complexity of the
combined site somewhat, the fact
remains that the Butte area is a source
of contamination for the affected
downstream areas. The Agency will
review the appropriateness of various
study options to determine the best
approach to define the nature and extent
of contamination and to develop options
for remedying the problems at the site.

In addition, the commenter stated that
the Agency should exclude the operating
mine in Butte from CERCLA
consideration. The commenter stated
that the mine is currently operated and
bonded under the Montana Hard Rock
Mining Act, which, according to the
commenter, includes regulations which
address many, if not all of the same
environmental issues covered by
CERCLA.

In response, no provisions of CERCLA
preclude EPA from exercising the
authority to take response action under
CERCLA in mining areas covered by
state actions under the Montana Metal
Mine Reclamation Act (Montana Hard
Rock Mining Act). EPA intends to
coordinate closely with the Montana
Department of State Lands in exercising
CERCLA authority in the State-
permitted mining areas in order to aveid
duplication of effort or inconsistent
results.

A decision has also been reached on
the Silver Creek Tailings Site, Park City,
Utah. This site, proposed for listing on
September 18, 1985 (50 FR 37950), was
evaluated using information provided by
the State of Utah. The Agency has
determined that some of the information
is not appropriate to substantiate an
HRS score of 28.50 or above. In similar
situations in the past, such sites have
continued in proposed status until EPA
could determine if the appropriate data
could be obtained to substantiate an
HRS score of 28.50 or above [see 48 FR
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40658, September 8, 1983; 49 FR 37070,
September 21, 1984; and 51 FR 21054,
June 10, 1986).

In the case of Silver Creek Tailings
Site, the Agency is in the process of
collecting additional data to determine
whether or not the site should be
proposed to the NPL. However, section
118(p) of SARA specified that the site be
removed from the NPL unless the
Agency determines that site-specific
data not used to propose this site
indicate that the site meets the
requirements of the HRS or any revised
Hazard ranking system.

Consequently, the Silver Creek
Tailings Site was removed from
proposed status on October 17, 1986, the
date SARA was enacted. This action
does not indicate a change of the
existing policy to continue to propose
sites until the appropriate decision can
be made.

V. Disposition of all Proposed Sites/
Federal Facility Sites

To date, EPA has proposed six major
updates to the NPL (Table 2).

TABLE 2.—SUMMARY OF NPL PROPOSALS

Number of sites/
Federal facility
Date/FEDERAL sites
REGISTER
citation

Update
No.

Re-
maining
pro-

Pro-
posed

9/8/83, 48 FR
133/0 2/0
208/36 | 45/8
4/10/85, 50
FR 14115
9/18/85, 50
FR 37950
6/10/88, 51
FR 21099
1/22/87, 52
FR 2492

26/6 6/4
38/3 13/2
43/2 27/2

63/1
511/48

40/0
133/16

Of the 133 sites and 16 Federal facility
sites in proposed status, 66 sites and 14
Federal facility sites are from proposed
Update #1 through 4 and continue to be
proposed pending resolution of issues
involving the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA).
RCRA, and mining wastes (Table 3).
These policies are explained in detail in
the June 10, 1986 final rule (51 FR 21054).
The remaining 67 sites, and 2 Federal
facility sites from proposed Updates #5
and #6, continue to be proposed
because EPA has not completed review
of comments. They will be considered in
future final rules.

The formal comment periods have
closed for all proposed rules. Proposed
Updates #1 through 4 sites are listed
first in Table 3 according to categories
representing policy and technical issues.
Update #5 and Update #16 sites are
listed at the end of Table 3.

TABLE 3.—PROPOSED SITES/FEDERAL
FACILITY SITES

Date of
proposal

Category/site

fame Location

UPDATES #1-4:
Pesticide-
Application:
Kunia Wells | 10/15/84
10/15/84
10/15/84
10/15/84
10/15/84
10/15/84

Waipahu Wells ...

Waipio Heights
Wells II.

RCRA (*Not
previously

identified as a

RCRA site):

Motorola, Inc. Phoenix,
(52nd Street AZ.
Plant).

Fairchild Mountain
Camera & View,
Instrument CA.
Corp.
(Mountain
View Piant).

Fairchild
Camera &
Instrument
Corp. (South
San Jose
Plant).

FMC Corp. Fresno,
(Fresno CA.
Plant).

Hewlett Palo Alto,
Packard. CA.

IBM Corp. (San | San Jose,
Jose Plant).

Lorentz Barrel
& Drum Co.

Marley Cooling
Tower Co.

Rhone-
Poulenc,
Inc./Zoecon

10/15/84

10/15/84

10/15/84

10/15/84

10/15/84
10/15/84
10/15/84
10/15/84

10/15/84

10/15/84
10/15/84

Van Waters &
Rogers, Inc.

Martin Marietta
(Denver
Aerospace).

City Industries,
Inc.

10/15/84
09/18/85

10/15/84

TABLE 3.—PROPOSED SITES/FEDERAL
Faciuty Sites—Continued

Category/site
name

Location

Date of
proposal

Pratt & Whitney
Aircraft/
United *
Technologies
Corp.

Olin Corp
(Areas 1, 2,
& 4).

Shetfield (U.S.

Ecology, Inc.).

Firestone
Industrial
Products Co.

Prestolite
Battery

A.Y. McDonald
Industries,

(Humboldt
Plant).

John Deere
(Dubuque
Works).

U.S. Nameplate
Co.

National
Industrial
Environmen-
tal Services.

Union Chemical
Co., Inc.

E.l. DuPont De

(Montague
Plant).

Kysor Industrial
Corp.

Railroad
(Somers Tie-
Treating
Plant).

Lindsay
Manufactur-
ing Co.

West Palm
Beach,
FL.

GA.

Sheftield,
1L

Nobles-
ville, IN.

Vincennes,
IN.

Dubuque,
IA.

Clinton/
Ca-

manche,
IA.

Humboldt,
1A

Dubuque,
1A,

Mount
Vernon,
1A,

Furley, KS...

09/18/85

09/08/83

10/15/84
08/18/85

09/18/85

09/18/85

10/15/84

04/10/85

09/18/85

10/15/84

10/15/84

04/10/85

10/15/84

09/18/85

09/18/85

10/15/84

10/15/84

04/10/85

10/15/84

10/15/84
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TABLE 3.—PROPOSED SITES/FEDERAL

TABLE 3.—PROPOSED SITES/FEDERAL

TABLE 3.—PROPOSED SITES/FEDERAL

FaciuTy SiTes—Continued Faciuty Sites—Continued FAciLTy Sites—Continued

Cati /site ¢ Date of Cat /site ; Date of Cat /site : Date of

engaon% ? Location sl °nga°"?; Location el engaonr‘ye , Location b

Monroe Auto Cozad; NE..|  09/18/85 Kerr-McGee West 10/15/84 Tooele Army Tooele, UT.. 10/15/84
Equipment (Sewage Chicago, Depot (North
Co. ! Treatment | Area).

Matlack, Inc........ Woolwich 09/18/85 Plant. Naval Air Whidbey 09/18/85
Town- g Michigan Kalama- 10/15/84 Station Island,
ship, NJ. Disposal z00, ML. Whidbey WA.

National Starch | Salisbury, 04/10/85 Service (Cork Island (Ault
& Chemical NC. Street Field).

Corp. *. Landfill). Naval Air Whidley 09/18/85

General Coshoc- 10/15/84 Quail Run Gray 09/08/83 Station Island,
Electric Co. ton, OH. Mobile Summit, Whidley WA.
(Coshocton Manor. MO. Island
Plant). Lodi Municipal Lodi, NJ ...... 10/15/84 (Seaplane).

Rohm & Haas | Bristol 04/10/85 Well. UPDATE #5
Co. Landfill *. Town- Warwick Warwick, 09/18/85 (Proposed 06/

ship, PA, Landfifl. NY. 10/86):

Culpeper Wood | Culpeper, 10/15/84 Brio Refining Friends- 10/15/84 Apache Powder | Benson,
Preservers, VA. Co., Inc. wood, Co. AZ.

Inc. TX. Mesa Area Mesa, AZ....

IBM Corp. Manassas, 10/15/84 Sol Lynn/ Houston, 10/15/84 Ground
(Manassas VA, Industrial TX. Water
Piant Spill). Transformers. Contamina-

Love's Bucking- 04/10/85 | Federal Facility tion.

Container ham Sites: Tyler Smyrna,
Service County, Anniston Army | Anniston, 10/15/84 Refrigeration DE.
Landfill. VA. Depot AL. Pit.

Mobay New 10/15/84 (Southeast Piper Aircraft Vero
Chemical Martins- Industrial Corp./Vero Beach,
Corp. (New ville, WV. Area). Beach Water FL.
Martinsville Rocky Flats Golden, 10/15/84 & Sewer
Plant). Plant CO. Department.

Mining Wastes: (USDOE). Sydney Mine Brandon,

Olson/Neihart | Wasatch 10/15/84 Dover Air Force | Dover, DE...| 10/15/84 Sludge FL.
Reservoir. County, Base. Ponds.

uT. Joliet Army Joliet, IL...... 04/10/85 Tri-County South

Sharon Steel Midvale, 10/15/84 Ammunition Landfill Co./ Elgin, IL.
Corp. uT. Plant (Load- Waste
(Midvale Assembly- Management
Tailings). Packing of lllinois,

Technical Issues: Area). Inc.

Arkwood Inc. ...... Omabha, 09/18/85 Savanna Army | Savanna, 10/15/84 Douglass Mishawaka,
AR. Depot IL. Road/ IN.

JH. Baxter Co....| Weed, CA...| 10/15/84 Activity. Uniroyal, Inc.,

Montrose Torrance, 10/15/84 Louisiana Army | Doylene, 10/15/84 Landfill.

Chemical CA. Ammunition LA. Southside Indianapo-
Corp. Plant. _ Sanitary lis, IN.

Montco Hollister, 10/15/84 Aberdeen Edgewood, 04/10/85 Landfill.

Research FL. Proving MD. Red Oak City Red Oak,
Products, Inc. Ground Landfill. 1A,

H.O.D. Landfill....| Antioch, IL..| 09/18/85 (Edgewood Combustion, Denham

Kerr/McGee Dupage 10/15/84 Area). Inc. Springs,
(Kress County, Aberdeen Aberdeen, 04/10/85 LA.
Creek/West IL. Proving MD. American lonia, MI......
Branch of Ground Anodco, Inc.

DuPage (Michaelsville Folkertsma Grand
River). Landfill). Reluse. Rapids,

Ker-McGee Waest 10/15/84 Naval Weapons | Colts 10/15/84 Ml
(Reed- Chicago, Station Earle Neck, J&L Landfill......... Rochester
Keppler Park). IL. (Site A). NJ. Hills, MI.

Kerr-McGee West 10/15/84 Letterkenny Franklin 04/10/85 BioClinical Bohemia,
(Residential Chica- Army County, Laboratories, NY.
Areas), go/ Ammunition PA. Inc.

DuPage (Property Conklin Dumps...| Conklin,
County, Disposal NY.
L. . Office Area). TRW, Inc. Minerva,
Air Force Plant | Fort 10/15/84 (Minerva OH.
#4 (General Worth, Plant).
Dynamics). TX.
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TABLE 3.—PROPOSED SITES/FEDERAL
Faciury SiTes—Continued

TABLE 3.—PROPOSED SITES/FEDERAL
Facwity Sites—Continued

TABLE 3.—PROPOSED SITES/FEDERAL
Faciuty Sites—Continued

Category/site
name

Location

Date of
proposal

Category/site
name

Location

Date of
proposal

Category/site
name

Location

Date of
proposal

CryoChem, Inc. ..

Delta Quarries
& Disposal,
Inc./Stotler
Landfill.

Eastern
Diversified
Metals.

Medley Farm
Drum Dump.

Rochester
Property.

Sheridan
Disposal
Services.

Midvale Slag

Atlantic Wood
Industries,
Inc.

Hidden Valley
Landfill (Thun
Field).

Old Inland Pit

Tomah
Municipal
Sanitary
Landfill.

Federal

(Proposed 06/

10/86):

Naval Air
Development
Center (8
Waste Areas).

Naval
Undersea
Warfare
Engineering
Station (4
Waste Areas).

UPDATE #6

Proposed 01/

22/87) **

RCRA Sites):

Southern
California
Edison Co.
(Visalia
Poleyard).

Watkins-
Johnson Co.
(Stewart
Division
Plant).

Nutmeg Valley

Road.

Chem-Soly, Inc.

Dovér Gas
Light Co.

Worman,
PA.

Antis/
Logan
Town-
ships,
PA.

Home-
town,
PA.

E.l. DuPont de
Nemours &
Co., Inc.
(Newport
Pigment
Plant Landfill).

Pigeon Point
Landfill.

Diamond
Shamrock
Corp. Landfill.

Mathis Brothers
Landfill
(South
Marble Top
Road).

Stauffer
Chemical Co.
(Chicago
Heights
Plant).

McCarty's Bald
Knob Landfill.

Barrels, Inc. ........
Ford Motor Co.

Laboratories.

Wheeling
Disposal
Inc., Landfill.

Horstmann's
Dump.

Islip Municipal
Sanitary
Landfill.

Aberdeen
Pesticide
Dumps.

Allied Plating,
Ing:' %

American
Electonics
Laboratories,
Inc.

Ametek, Inc.
(Hunter
Spring
Division).

Avco Lycoming
(Williamsport
Division).

Commodore
Semiconduc-
tor Group.

Newport,
DE.

Williams-
port, PA.

Lower
Provi-
dence
Town-
ship, PA.

Gentle
Cleaners
Inc./Granite

Knitting Mills,
Inc.

Hellertown
Manufactur-
ing Co.

J.W. Rex Co./
Allied Paint
Manufactur-
ing Co., Inc./
Keystone
Hydraulics.

Novak Sanitary
Landfill.

Weston, Inc./
Twelve Mile
Creek/Lake
Hartwell PCB
Contamina-
tion.

Mallory

Capacitor Co.

Wasatch
Chemical Co.
(Lot 6).

Dixie Caverns
County
Landfill.

H&H, Inc.,
Burn Pit.

Rentokil, Inc.
(Virginia
Wood
Preserving
Division).

Saunders
Supply Co.

Souderton,
PA.

tuck, VA.

VL. Disposition of Sites in Today Final

Rule

Final Sites With HRS Score Changes

For 15 of the 67 sites and 32 Federal
facility sites promulgted today, EPA has
revised the HRS scores based on its
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review of comments and additional
information (Table 4). Some of the

changes have placed the sites in
different groups of 50 sites.

TABLE 4.—SITES WITH HRS SCORE CHANGES

State and site name Location e
Proposed Final

CA Monolithic Memories, Inc................... | Sunnyvale 42.24 35.57

CA Teledyne Semiconductor ................. - Mountain View .........ccocereriararnnsns 42.24 35.35

I Electric/Crab Orchard | Carterville 59.80 43.70
National Wildlife Refuge (USDOI).

MI Rockwell International Corp. (Alle- | Allegan 52.29 52.15
gan Plant).

NJ Dayco Corp./L.E. Carpenter Co........ Warton Borough .....c..ccwessrsrniains 48.12 46.13

N NEaé’al Air Engineering Center | Lakehurst 49.48 50.53
(NAEC).

OH Ormet Corp Hannibal 52.29 46.44

OR Umatilla Army Depot (Lagoons)....... Hermiston 31.74 31.31

PA York County Solid Waste and | Hopewell Township.............ccccou...d 40.72 44.27
Refuse Authority Landfill.

VA Defense General Supply Center ....... 33.86 33.85

VA First Piedmont Corp. Rock Quarry 37.51 30.16
(Route 719).

WA Bangor Ordnance Disposal............. .| Bremerton 29.82 30.42

WA Fort Lewis (Landfill No. 5) Tacoma 42.78 33.79

WA McChord Air Force Base (Wash | Tacoma 43.24 42.24
Rack/Treatment Area).

WI Hagen Farm Stoughton 38.07 32.06

A summary of the comments received
on these sites and EPA's responses are
recorded in the “Support Document for
the Revised National Priorities List—
Final Rule #3/#4."

Name Revisions

The names of three sites and one
Federal facility site promulgated in this
final rule have been changed in
response to information received during
the comment period (Table 5). The
changes are intended to reflect more
accurately the location or nature of the
problems at the site.

TABLE 5.—CHANGES IN SITE NAMES

Name on proposed NPL Name on final NPL

Harris Corp./General | Harris Corp. (Paim
Development Bay Plant).
Utilities, Palm Bay,
FL

Robins Air Force Robins Air Force
Base Houston Base (Landfill #4/
County, GA. Sludge Lagoon).

St Augusta Sanitary | St. Augusta Sanitary
Landfill/St. Cloud Landfill/Engen
Dump, St. Augusta Dump.
Township, MN.

First Piedmont Corp. | First Piedmont Corp.
Rock Quarry, Rock Quarry
Ci}AtSylvania County, (Route 719).

VIIL. Contents of the NPL

The NPL, with the Federal facility
sites in a separate section, appears at
the end of this final rule as Appendix B
to the NCP. The 770 sites on the NPL are
arranged according to their scores on
the HRS. The NPL is presented in groups
of 50 sites to emphasize that minor
differences in HRS scores do not
necessarily represent significantly
different levels of risk. Except for the
first group, the score range within the
groups, as indicated in the list, is less
than 4 points. EPA considers the sites
within a group to have approximately
the same priority for response actions.
For convenience, the sites are
numbered.

The 32 Federal facility sites in the
separate Federal section of the NPL are
arranged in groups corresponding to the
groups in the NPL.

Each entry on the new NPL and
Federal section contains the name of the
facility and the State and city or county
in which it is located.

For informational purposes, each
entry is accompanied by one or more
notations reflecting the status of
response and cleanup activities at these
sites at the time this list was prepared.
Because this information may change
periodically, these notations may
become outdated.

Five response categories are used to
designate the type of response
underway. One or more categories may
apply to each site. The categories are:

Federal and/or State response (R),
Federal enforcement (F), State
Enforcement (S), (4) Voluntary or
negotiated response (V), and Category
to be determined (D).

EPA indicates the status of significant
Superfund-financed or private party
cleanup activities underway or
completed at proposed or final NPL
sites. Three cleanup status codes are
used. Only one is necessary to designate
the status of actual cleanup activity at
each site since the codes are mutually
exclusive. The codes are:
Implementation activities are underway
for one or more operable units (1),
Implementation activities are completed
for one or more (but not all) operable
units (O), and Implementation activities
are completed for all operable units (C).

These categories and codes are
explained in detail in earlier
rulemakings, the most recent of which
was June 10, 1986 (51 FR 21075).

The 67 new sites added to the NPL
(Table 1) are incorporated into the NPL
in order of their HRS score, except
where EPA modified the order to reflect
top priorities designated by the States,
as discussed in previous rulemakings,
the most recent of which was June 10,
1986 (51 FR 21075). The Lansdowne
Radiation Site in Lansdowne,
Pennsylvania, has an HRS score less
than 28.50, and appears at the end of the
list. This site was placed on the NPL
because it met the requirements of
§ 300.66(b){4) of the NCP as explained in
Section III of this rule.

VIIIL Regulatory Impact Analysis

The costs of cleanup actions that may
be taken at sites are not directly
attributable to listing on the NPL, as
explained below. Therefore, the Agency
has determined that this rulemaking is
not a “major” regulation under
Executive Order 12291. EPA has
conducted a preliminary analysis of
economic implications of today's
amendment to the NCP. EPA believes
that the kinds of economic effects
associated with this revision are
generally similar to those effects
identified in the regulatory impact
analysis (RIA) prepared in 1982 for the
revisions to the NCP pursuant to section
105 of CERCLA and the economic
analysis prepared when the
amendments to the NCP were proposed
(50 FR 5882, February 12, 1985). The
Agency believes the anticipated
economic effects related to adding 99
sites to the NPL can be characterized in
terms of the conclusions of the earlier
regulatory impact analysis and the most
recent economic analysis.
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Costs

EPA has determined that this
rulemaking is not a “major” regulation
under Executive Order 12291 because
inclusion of a site on the NPL does not
itself impose any costs, It does not
establish that EPA will necessarily
undertake remedial action, nor does it
require any action by a private party or
determine its liability for site response
costs. Costs that arise out of site
responses result from site-by-site
decisions about what actions to take,
not directly from the act of listing itself,
Nonetheless, it is useful to consider the
costs associated with responding to all
sites included in this rulemaking. This
action was submitted to the Office of
Management and Budget for review. The
major events that follow the proposed
listing of a site on the NPL are a search
for responsible parties and a remedial
investigation/feasibility study (RI/FS) to
determine if remedial actions will be
undertaken at a site. Design and
construction of the selected remedial
alternative follow completion of the R1/
FS, and operation and maintenance
(O&M) activities may continue after
construction has been completed.

Costs associated with responsible
party searches are initially borne by
EPA. Responsible parties may bear
some or all the costs of the RI/FS,
remedial design and construction, and
O&M, or the costs may be shared by
EPA and the States.

The State cost share for site cleanup
activities has been amended by section
104 of SARA. For privately-owned sites,
as well as at publicly-owned but not
publicly-operated sites, EPA will pay for
100% of the costs of the RI/FS and
remedial planning, and 90% of the costs
associated with remedial action. The
State will be responsible for 10% of the
remedial action. For publicly-operated
sites, the State cost share is at least 50%
of all response expenditures at the site,
including the RI/FS and remedial design
and construction of the remedial action
selected. After the remedy is built, costs
fall into two categories:

« For restoration of ground water and
surface water, EPA will share in startup
costs according to the criteria in the
previous paragraph for 10 years or until
a sufficient level of protectiveness is
achieved before the end of 10 years.

¢ For other cleanups, EPA will share
for up to 1 year the cost of that portion
of response needed to assure that a
remedy is operational and functional.
After that, the State assumes full
responsibilities for O&M.

In previous NPL rulemakings, the
Agency estimated the costs associated
with these activities (RI/FS, remedial

design, remedial action, and O&M) on
an average per site and total cost basis.
At this time, however, there is
insufficient information to determine
what these costs will be as a result of
the new requirements under SARA.
Until such information is available, the
Agency will provide costs estimates
based on CERCLA prior to enactment of
SARA,; these estimates are presented
below. EPA is unable to predict what
portions of the total costs will be borne
by responsible parties, since the
distribution of costs depends on the
extent of voluntary and negotiated
response and the success of any cost-
recovery actions.

Cost per

Cost category site ?

RI/FS

Remedial design

Remedial action

Net present value of O&M
(over 30 years) *

$875,000
850,000
8,600,000 #

3,770,000 2

11986 U.S. dollars.

2 includes State cost share.

3 Assumes cost of O&M over 30 years,
$400,000 for the first year, and 10% discount
rate. -

Source: Hazardous Site Control Division,
t’)fgceE g}\ Emergency and Remedial Response,

Costs of States associated with
today's amendment arise from the
required State cost-share of: (1) 10% of
remedial action and 10% of up to 1 year
of costs to ensure the remedy is
operational and functional at privately-
owned sites, and sites which are
publicly-owned but not publicly-
operated; and (2) at least 50% of the R/
RS, remedial design, remedial action,
removal, if any, and first-year startup
costs at publicly-operated sites. States
will assume all of the cost for O&M after
EPA's period of participation. Using the
assumptions developed in the 1982 RIA
for the NCP, EPA has assumed that 90%
of the 67 non-Federal sites added to the
NPL in this amendment will be
privately-owned and 10% will be State-
or locally-operated. Therefore, using the
budget projections presented above, the
costs to States of undertaking Federal
remedial actions at all 67 non-Federal
sites would be approximately $2 billion,
of which approximately $200 million is
attributable to the State O&M cost. As a
result of the changes to State cost-share
under SARA, however, the Agency
believes that State O&M costs may
actually decrease. When new cost
information is available, it will be
presented in future rulemakings.

Listing a hazardous waste site on the
final NPL does not itself cause firms
responsible for the site to bear costs.

Nonetheless, a listing may induce firms
to clean up the sites voluntarily, or it
may act as a potential trigger for
subsequent enforcement or cost-
recovery actions. Such actions may
impose costs on firms, but the decisions
to take such actions are discretionary,
and made on a case-by-case basis.
Consequently, precise estimates of these
effects cannot be made. EPA does not
believe that every site will be cleaned
up by a responsible party. EPA cannot
project at this time which firms or
industry sectors will bear specific
portions of the response costs, but the
Agency considers: the volume and
nature of the waste at the sites; the
strength of the evidence linking the
wastes at the site to the parties; the
parties’ ability to pay: and other factors
when deciding whether and how to
proceed against potentially responsible
parties.

Economy-wide effects of this
amendment are aggregations of effects
on firms and State and local
governments. Although effects could be
felt by some individual firms and States,
the total impact of this revision on
output, prices, and employment is
expected to be negligible at the national
level, as was the case in the 1982 RIA.

Benefits

The real benefits associated with
today's amendment to list additional
sites on the NPL are increased health
and environmental protection as a resull
of increased public awareness of
potential hazards. In addition to the
potential for more Federally-financed
remedial actions, expansion of the NPL
could accelerate privately-financed,
voluntary cleanup efforts to avoid
potential adverse publicity, private
lawsuits, and/or Federal or State
enforcement action. Listing sites as
national priority targets may also give
States increased support for funding
responses at particular sites.

As a result of the additional NPL
remedies, there will be lower human
exposure to high-risk chemicals, and
higher-quality surface water, ground
water, soil, and air. The magnitude of
these benefits is expected to be
significant, although difficult to estimate
in advance of completing the RI/FS at
these sites.

Associated with the costs are
significant potential benefits and cos!
offsets. The distributional costs to firms
of financing NPL remedies have
corresponding “benefits” in that funds
expended for a response generate
employment, directly or indirectly
(through purchased materials).

Py oy | SUSIT RS B SR S N |
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1X. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act of 1980
requires EPA to review the impacts of
this action on small entities, or certify
that the action will not have a
significant impact on a substantial
number of small entities. By smail
entities, the Act refers to small
businesses, small government
jurisdictions, and nonprofit
organizations.

While medifications to the NPL are
considered revisions to the NCP, they
are not typical regulatory changes since
the revisions do not automatically
impose costs. The placing of sites on the
NPL does not in itself require any action
of any private party, nor does it
determine the liability of any party for
the cost of cleanup at the site. Further,
no identifiable groups are affected as a
whole. As a consequence, it is hard to
predict impacts on any group. A site's
inclusion on the NPL could increase the
likelihood that adverse impacts to
responsible parties {in the form of
cleanup costs) will occur, but EPA

cannot identify the potentially affected
business at this time nor estimate the
number of small businesses that might
be affected.

The Agency does expect that certain
industries and firms within industries
that have caused a proporticnately high
percentage of waste site problems could
be significantly affected by CERCLA
actions. However, EPA does not expect
the impacts from the listing of these 67
sites and 32 Federal facility sites to have
a significant economic impact on a
substantial number of small businesses.

In any case, economic impacts would
only occur through enforcement and
cost-recovery actions, which are taken
at EPA's discretion on a site-by-site
basis: EPA considers many factors when
determining what enforcement actions
to take, including not only the firm's
contribution to the problem, but also the
firm's ability to pay.

The impacts (from cost recovery) on
small governments and nonprofit
organizations would be determined on a
smiliar case-by-case basis.

List of Subjects in 40 CFR Part 300

Air pollution control, Chemicals,
Hazardous materials, Intergovernmental
relations, Natural resources, Oil
pollution, Reporting and recordkeeping
requirements, Superfund, Waste
treatment and disposal, Water pollution
control, Water supply.

40 CFR Part 300 is amended as
follows:

PART 300—| AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authiority: 42 11.5.C. 9605(8)(B)/ CERCLA
105(8)(B)-

2. Appendix B of Part 300 is revised to
read as set forth below.

Dated: july 186, 1987.
Jack W. McGraw,

Deputy Assistant Administrater, Office of
Solid Waste and Emergency Response.

BILLING CODE 6560-50-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-3187-5]

National Priorities List for
Uncontrolled Hazardous Waste Sites;
Federal Facility Sites

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency ("EPA”) is reproposing seven
Federal facility sites that were
previously proposed for the National
Priorities List (“NPL”) and proposing to
expand the boundaries of an eighth
Federal facility site. The NPL is
Appendix B to the National Oil and
Hazardous Substances Contingency
Plan (“NCP”), which EPA promulgated
pursuant to section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act 0of 1980 (“CERCLA") as amended by
the Superfund Amendments and
Reauthorization Act of 1986 (“SARA"),
and Executive Order 12580.

These sites are being reproposed to be
consistent with EPA's recently proposed
policy for placing on the NPL sites
located on Federally-owned facilities
that may be subject to Subtitle C
corrective action authorities of the
Resource Conservation and Recovery
Act ("RCRA") (see 52 FR 17991, May 13,
1987). This notice solicits comments on
the Hazard Ranking System score for
seven previously proposed Federal
facility sites which include areas that
are subject to RCRA corrective action
authorities. In addition, EPA solicits
comments on the expansion of one
Federal facility site to include an area
previously identified as a RCRA land
disposal unit. This site is one of 32
Federal facility sites being promulgated
elsewhere in today’s Federal Register.
DATE: Comments may be submitted on
or before August 21, 1987.

ADDRESSES: Comments may be mailed
to Stephen A. Lingle, Director,
Hazardous Site Evaluation Division,
Office of Emergency and Remedial
Response (WH-548A), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460.
Addresses for the Headquarters and
Regional dockets are provided below.
For further details on what these
dockets contain, see Section 111 of the
SUPPLEMENTAL INFORMATION portion of
this preamble.

Tina Maragousis, Headquarters, U.S.

EPA CERCLA Docket Office,

Waterside Mall Subbasement, 401 M
Street, SW., Washington, DC 20460,
202/382-3046

Peg Nelson, Region 1, U.S. EPA Library,
Room E121, John F. Kennedy Federal
Building, Boston, MA 02203, 817/565-
3300

Carole Petersen, Region 2, Site
Investigation and Compliance Branch,
26 Federal Plaza, 7th Floor, Room 737,
New York, NY 10278, 212/264-8677

Diane McCreary, Region 3, U.S. EPA
Library, 5th Floor, 841 Chestnut
Building, 9th & Chestnut Streets,
Philadelphia, PA 19107, 215/597-0580

Gayle Alston, Region 4, U.S. EPA
Library, Room G-8, 345 Courtland
Street, NE., Atlanta, GA 30365, 404/
347-4216

Lou Tilley, Region 5, U.S. EPA Library,
16th Floor, 230 South Dearborn Street,
Chicago, IL 60604, 312/353-2022

Barry Nash, Region 6, 1445 Ross Avenue,
Mail Code 6H-ES, Dallas, TX 75202~
2733, 214/855-6740

Connie McKenzie, Region 7, U.S. EPA
Library, 726 Minnesota Avenue,
Kansas City, KS 66101, 913/236-2828

Dolores Eddy, Region 8, U.S. EPA
Library, 999 18th Street, Suite 500,
Denver, CO 80202-2405, 303/293-1444

Linda Sunned, Region 9, U.S. EPA
Library, 6th Floor, 215 Fremont Street,
San Francisco, CA 94105, 415/974~
8082

David Bennett, Region 10, U.S: EPA, 11th
Floor, 1200 6th Avenue, Mail Stop 525,
Seattle, WA 98101, 206/442-2103

FOR FURTHER INFORMATION CONTACT:

Ann B. Sarno, Hazardous Site

Evaluation Division, Office of

Emergency and Remedial Response

(WH-548A), U.S. Environmental

Protection Agency, 401 M Street, SW.,

Washington, DC 20460, Phone (800) 424~

9346 (or 382-3000 in the Washington,

DC, metropolitan area).

SUPPLEMENTARY INFORMATION:

Table of Contents

I. Introduction

II. NPL Update Process

ML Public Comment Period, Available
Information

IV. Eligibility

V. Contents of This Proposed Rule

VL. Regulatory Impact Analysis

VIL Regulatory Flexibility Act Analysis

I. Introduction

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 41 U.S.C. 9601, et seq., (CERCLA"
or “the Act") in response to the dangers
of uncontrolled hazardous waste sites;
CERCLA was amended in 1986 with the
Superfund Amendments and
Reauthorization Act (SARA). To

implement CERCLA, the U.S.
Environmental Protection Agency (EPA)
promulgated the revised National Oil
and Hazardous Substances Contingency
Plan, 40 CFR Part 300, on July 186, 1982
(47 FR 31180), pursuant to section 105 of
CERCLA and Executive Order 12580 (52
FR 2923, January 29, 1987). The National
Contingency Plan (NCP), further revised
by EPA on September 16, 1985 (50 FR
37624) and November 20, 1985 (50 FR
47912), sets forth the guidelines and
procedures needed to respond under
CERCLA to releases and threatened
releases of harardous substances,
pollutants, or contaminants.

Section 105(8)(A) of CERCLA requires
that the NCP include criteria for
determining priorities among releases or
threatened releases for the purpose of
taking remedial or removal action.
Removal action involves cleanup or
other actions that are taken in response
to emergency conditions or on a short-
term or temporary basis (CERCLA
section 101(23)). Remedial actions tend
to be long-term in nature and involve
response actions that are consistent
with a permanent remedy (CERCLA
section 101(24)).

Section 105(8)(B) of CERCLA requires
that the criteria be used to prepare a list
of national priorities among the known
releases throughout the United States.
These criteria are included in Appendix
A of the NCP, Uncontrolled Hazardous
Waste Site Ranking System: A User’s
Manual (the “Hazard Ranking System”
or “HRS” (47 FR 31219, July 186, 1982).
The list, which is Appendix B of the
NCP, is the National Priorities List
(“NPL"). Section 105(8)(B) also requires
that the NPL be revised at least
annually. EPA proposes to include on
the NPL sites at which there have been
releases or threatened releases of
hazardous substances, or of “pollutants
or contaminants.” The discussion below
may refer to “releases or threatened
releases™ simply as “releases,"
“facilities,” or “sites.”

Under § 300.68(a) of the NCP, a site
must be on the NPL if a remedial action
is to be financed by the Hazardous
Substances Superfund established under
SARA. Federal facility sites are eligible
for the NPL pursuant to § 300.66(e)(2) of
the NCP (50 FR 4793, November 20,
1985). However, CERCLA section 111(e),
as amended by SARA, limits the
expenditure of Fund monies at
Federally-owned facilities. Federal
facility sites are subject to the
requirements of section 120 of SARA.

In this notice, EPA is reproposing
seven Federal facility sites originally
proposed for the NPL on October 15,
1984 (Update #2) or April 10, 1985
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(Update #3) (see 49 FR 40320 and 50 FR
14115), and requesting comment on the
expansion of an eighth Federal facility
site proposed for the NPL on October 15,
1984 (49 FR 40320). This site along with
31 other Federal and 67 non-Federal
sites are promulgated elsewhere in
today's Federal Register. Since this rule
is reproposing sites, the current number
of sites proposed for, or on, the NPL
does not change as a resuit of this
action. Currently, 149 sites are proposed
for the NPL and 802 sites are on the final
NPL.

il. NPL Update Process

There are three mechanisms for
placing sites on the NPL. The principal
mechanism is the application of the
HRS. The HRS serves as a screening
device to evaluate the relative potential
of uncontrolled hazardous substances to
cause human health or safety problems,
or ecological or environmental damage.
The HRS takes into account "pathways”
to human or environmental exposure in
terms of numerical scores. Those sites
that score 28.50 or greater on the HRS,
and which are otherwise eligible, are
proposed for listing. The eight sites
discussed in today's rule were proposed
based on HRS scores greater than 28.50.

SARA, enacted on October 17, 1986,
directs EPA to revise the HRS. The
Agency will continue to use the existing
HRS until the revised HRS becomes
effective. Sites included on the NPL
prior to the effective date of the revised
HRS will not be reevaluated.

The second mechanism allows States
to designate a single site, regardless of
its score, as the State top priority. A
State top priority site will be listed on
the NPL even if it does not qualify due
its score. In rare instances, EPA may
utilize § 300.66(b){4) of the NCP (50 FR
37624, September 16, 1985), which allows
certain sites with HRS scores below
28.50 to be eligible for the NPL. These
sites may qualify for the NPL if all of the
following occur:

» The Agency for Toxic Substances and
Disease Registry of the U.S.
Department of Health and Human
Services has issued a health advisory
which recommends dissociation of
individuals from the release.

EPA determines that the release
poses a significant threat to public
health.
EPA anticipates that it will be more
cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.
States have the primary responsibility
for identifying sites, computing HRS
scores, and submitting candidate sites to
the EPA Regional Offices. EPA Regional

Offices conduct a quality control review
of the States' candidate sites, and may
assist in investigating, monitoring, and
scoring sites. Regional Offices may
consider candidate sites in addition to
those submitted by States. EPA
Headquarters conducts further quality
assurance audits to ensure accuracy and
consistency among the various EPA and
States offices participating in the
scoring. The Agency then proposes the
new sites that meet the listing
requirements and solicits public
comments on the proposal. Based on
these comments and further EPA review,
the Agency determines final scores and
promulgates those sites that still meet
the listing requirements.

An original NPL of 406 sites was
promulgated on September 8, 1983 (48
FR 40658). The NPL has since been
expanded (see 49 FR 19480, May 8, 1984;
49 FR 37070, September 21, 1984; 50 FR
6320, February 14, 1985; 50 FR 37630,
September 16, 1985; and 51 FR 21054,
June 10, 1986). On March 7, 1986 (51 FR
(7935), EPA published a notice to delete
eight sites from the NPL. As of today,
the number of final NPL sites is 802.
Another 149 sites from previous updates
remain proposed for the NPL {see 48 FR
40674, September 8, 1983; 49 FR 40320,
October 15, 1984; 50 FR 14115, April 10,
1085; 50 FR 37950, September 18, 1985; 51
FR 21099, June 10, 1986; and 52 FR 2492,
January 22, 1987).

I11. Public Comment Period, Available
Information

This Federal Register notice
reproposing seven Federal facility sites
for the NPL, and expanding the
boundaries of an eight Federal facility
site currently on the NPL, opens the
formal 30-day comment period.
Comments may be mailed to Stephen A.
Lingle, Director, Hazardous Site
Evaluation Division (Attn: NPL Staff),
Office of Emergency and Remedial
Response (WH-5484), U.S.
Environmental Protection Agency, 401 M
Street, SW., Washington DC, 20460.

Documents providing EPA's
justification for today's actions are
available to the public in both the
Headquarters public docket and in the
appropriate Regional Office’s public
docket (see “ADDRESSES™ portion of this
notice).

The Headquarters public docket for
this proposal contains: HRS score sheets
for each site; a documentation record for
each site describing the technical
retionale for the HRS scores; and a list
of documents referenced in the
documentation record. The
Headquarters public docket is located in
EPA Headquarters, Waterside Mall
Subbasement, 401, M Street, SW.,

Washington, DC 20460, and is available
for viewing by appointment only from
9:00 a.m. to 4:00 p.m., Monday through
Friday excluding holidays. Requests for
copies of these HRS documents may be
directed to the EPA Headquarters
docket office.

The Regional public dockets contain
HRS score sheets, documentation
records, and a list of reference
documents for each site in that Region.
These Regional dockets also contain all
documents referenced in the
documentation record which contain the
data EPA relied upon in calculating or
evaluating the HRS scores. The
reference documents are available for
review only in the Regional public
dockets. Interested commenters should
direct requests for copies of these
documents to the appropriate Regional
Superfund Branch Office. Documents
with some relevance to the scoring of
each site, but which were not used as
references, are also available in the
appropriate EPA Regional office, and
may be viewed and copied by
arrangement with that office. An
informal written request, rather than a
formal request, should be the ordinary
procedure for obtaining copies of any of
these documents.

A statement of EPA's information
release policy, describing what
information the Agency discloses in
response to Freedom of Information Act
requests from the public. is printed in
the Federal Register at 52 FR 5578,
February 25, 1987.

EPA considers all comments received
during the formal comment period.
Comments are placed in the
Headquarters docket and, during the
comment period, are available to the
public only in the Headquarters docket.
A complete set of comments pertaining
to sites in a particular EPA Region will
be available for viewing in the Regiona!
Office docket approximately one week
after the comment period closes.
Comments received after the close of the
comment period will be available in the
Headgquarters docket and in the
appropriate Regional Office docket on
an “as received" basis. An informsl
written request, rather than a formal
request, should be the ordinary
procedure for obtaining copies of these
comments. After considering the
comments received during the commen!
period, EPA will add to the NPL those
sites that meet EPA's listing
requirements. In past NPL rulemakings,
EPA has considered comments received
after the close of the comment period.
EPA will continue to consider late
comments, but only to the extent
practicable, prior to final rulemaking.
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IV. Eligibility

CERCLA restricts EPA's authority to
respond to certain categories of releases
of hazardous substances, pollutants or
contaminants and expressly excludes
some substances, such as petroleum,
from its response authority. In addition,
as a matter of policy, EPA may choose
not to respond to certain types of
releases because other authorities can
be used to achieve cleanup. Where such
other authorities exist and the Federal
government can undertake or enforce
cleanup pursuant to a particular
established program, using the NPL to
determine the priority or need for
response under CERCLA may not be
appropriate, If, however, the Agency
later determines that sites not listed as a
matter of policy are not being properly
addressed, the Agency may consider
placing them on the NPL.

The NPL eligibility policies of
particular relevance to this proposed

rule are discussed below. These policies, -

as well as other NPL eligibility policies,
have been explained in greater detail in
earlier rulemakings (51 FR 21054, June
10, 1986).

Releases From Resource Conservation
and Recovery Act (RCRA) Sites

When the initial NPL was
promulgated, EPA announced certain
eligibility policies relating to sites that
might qualify for the NPL. One such
policy was that units regulated under
RCRA—i.e., land disposal units that
received hazardous waste after the
effective date of the RCRA land disposal
regulations (48 FR 40662, September 8,
1983}—would not be included on the
NPL. On June 10, 1988 (51 FR 21057),

EPA announced several components of
a revised policy for placing non-Federal
RCRA-related sites on the NPL. This
policy was developed as a result of
authorities enacted in the Hazardous
and Solid Waste Amendments of 1984,
which expanded RCRA's authority to
enforce cleanup. The Agency stated

that, in general, it would defer listing
non-Federal sites with releases that can
be addressed under the expanded RCRA
Subtitle C corrective action authorities.
However, the policy states that RCRA
sites which fall into one of the following
categories would remain eligible for the

(1) Facilities owned by persons who
are bankrupt;

(2) Facilities whose owners/operators
have lost interim status under RCRA
and there are indications that the
owners/operators will be unwilling to
undertake corrective action;

(3) Facilities whose owners/operators,
determined on a case-by-case basis,

have shown an unwillingness to
undertake corrective action.

On June 10, 1886 (51 FR 21059), EPA
announced that it would consider
whether this policy should be applied to
Federal facilities in the future.

Federal Facility Releases

CERCLA section 111(e}(3) limits the
expenditures of Fund monies for
remedial actions at Federally-owned
facilities. However CERCLA, as
amended by SARA, requires that
Federal facilities be subject to, and
comply with, the Act in the same
manner as any non-governmental
facility. Section 120(a) of SARA
provides that:

All guidelines; rules, regulations, and
criteria which are applicable to . . . inclusion
on the National Priorities List . . . shall also
be applicable to facilities which are owned or
operated by a department, agency, or
instrumentality of the United States in the
same manner and to the extent as such
guidelines, rules, lations, and criteria are
applicable to other facilities.

Section 120 of SARA also contains
requirements for assessing releases at
Federal facilities, placing them on the
NPL, and effecting remedial actions at
those sites that qualify for the NPL.

The Agency considered the effects of
applying the non-Federal RCRA policy
discussed above to Federal facility sites
and determined thaf a separate policy
should be adopted. The majority of
Federal facility sites that would be
considered for the NPL have RCRA
operating units within the Federal
facility property boundary. Therefore,
applying the current non-Federal RCRA
policy to Federal facilities would result
in placing very few Federal facility sites
on the NPL. Given that Congress
anticipated that Federal facility sites
would be placed on the NPL, EPA
interprets the provisions of section 120
to mean that the criteria to list Federal
facility sites should not be more
exclusionary than the criteria to list non-
Federal sites. In addition, the Agency
believes that placing Federal facility
sites on the NPL informs the public of
potential hazards and Federal
government cleanup efforts.

On May 13, 1987 (52 FR 17991), the
Agency proposed that Federal facility
sites that may be subject to the
corrective action authorities of Subtitle
C of RCRA be eligible for the NPL (see
the Federal Register for more details on
the development of this policy). The
Agency stated that placing these sites
on the NPL does not, however, restrict
the use of either RCRA corrective action
or enforcement authorities to achieve
cleanup at Federal facilities. EPA is in
the process of developing regulations for

corrective action under RCRA and for
cleanup of Superfund sites under the
NCP. The cleanup goals established in
those regulations will be consistent with
each other, within the limits of each
statute, and it is EPA's expectation that
remedies selected and implemented
under CERCLA will generally satisfy the
RCRA corrective action requirements,
and vice versa,

Federal facility sites are placed in a
separate section of the NPL. Currently,
32 Federal facility sites are on, and 16
are proposed for, the NPL.

V. Contents of This Proposed Rule

The seven Federal facility sites being
reproposed today were originally
proposed for the NPL on October 15,
1984 or April 10, 1985, At that time, the
Agency's policy was to include only
non-regulated land disposal units in the
area scored by the HRS when there
were RCRA-regulated units located
elsewhere on the Federal facility. The
Agency has since determined that the
HRS scores for these seven Federal
facility sites include areas that are
regulated under RCRA. As a result of
the recently proposed policy for placing
Federal facility sites that may be subject
to RCRA Subtitle C corrective action
authorities on the NPL, the Agency has
decided to retain the RCRA units in the
HRS score for those sites. This is
consistent with the proposed policy. The
HRS documents for these sites are
available for review in the public docket
(see Section III, Public Comment Period,
Available Information). Five Federal
facility sites being reproposed were first
proposed on October 15, 1984:

* Anniston Army Depot (Southeast
Industrial Area), Anniston, Alabama

¢ Dover Air Force Base, Dover,
Delaware

¢ Savanna Army Depot Activity,
Savanna, lllinois

* Louigiana Army Ammunition Plant,

Doyline, Louisiana

Air Force Plant #4 (General

Dynamics), Fort Worth, Texas

Two were first proposed on April 10,
1985:

¢ Joliet Army Ammunition Plant (Load-
Assembly-Packing Area), Joliet,
Illinois

¢ Letterkenny Army Depot (Property
Disposal Office), Franklin County,
Pennsylvania

The Federal facilities listing policy on
which this reproposal is based is
currently proposed. The Agency will
consider the comments submitted on the
proposed policy, along with the
comments submitted on this reproposal,
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before placing these Federal facility
sites on the NPL.

The eighth Federal facility site
discussed in today’s proposed rule is the
Rocky Mountain Arsenal (RMA) site in
Adams County, Colorado. This site was
proposed for the NPL on October 15,
1984 (49 FR 40336), and is promulgated
elsewhere in today's Federal Register. In
this rule, the Agency is proposing to
expand the RMA site to include a
surface impoundment known as Basin F.
Basin F is an approximately 93-acre
asgphalt-lined lagoon located in the
northern half of Section 26 of RMA, and
includes all associated liquid, sludge,
overburden, liner, soils, and
groundwater found within the Basin F
fenced area.

EPA omitted Basin F from the HRS
score in the earlier proposal because the
Agency believed that Basin F received
hazardous waste after the effective date
of the RCRA Subtitle C land disposal
regulations. Consistent with the
September 8, 1983 policy (to list only
non-regulated units), the Agency is now
proposing to add Basin F to the NPL site
for the following reasons: (1) The
Agency learned that Basin F did not, in
fact, receive hazardous waste after the
effective date of the RCRA land disposal
regulations, and (2) a significant portion
of the plume of groundwater
contamination to which Basin F
contributes appears to come from “non-
regulated" units at RMA (48 FR 40674,
September 8, 1983). The Agency also
believes that Basin F would be
appropriately included as part of the
RMA site under the new policy recently
proposed for RCRA-regulated Federal
facilities.

EPA is soliciting comments on this
proposal to add Basin F to the RMA NPL
site. (The HRS documentation package
for RMA, including Basin F, is available
in the public docket. EPA will only
consider comments pertaining to the
Basin F expansion. The remainder of the
site is promulgated elsewhere in today’s
Federal Register).

V1. Regulatory Impact Analysis

EPA has determined that this
proposed rulemaking is not a “major"
regulation under Executive Order 12291
because inclusion of a site on the NPL
does not itself impose any costs. It does
not establish that EPA will necessarily
undertake remedial action, nor does it
require any action by a private party or
determine its liability for site response
costs. Costs that arise out of site
responses result from site-by-site
decisions about what actions to take,
not directly from the act of listing itself.
In addition, today's proposed rule
involves only Federally-owned sites,
and section 111(e)(3) of CERCLA
prohibits use of the Fund for remedial
actions at Federally-owned facilities. In
addition, since these sites were
previously proposed for the NPL, no
additional costs are incurred by today's
rulemaking. This action was submitted
to the Office of Management and Budget
for review,

VIL Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act of 1980
requires EPA to review the impacts of
this action on small entities, or certify
that the action will not have a
significant impact on a substantial
number of small entities. By small
entities, the Act refers to small

businesses, small governmental
jurisdictions, and nonprofit
organizations.

While proposed modifications to the
NPL are considered revisions to the
NCP, they are not typical regulatory
changes since the revisions do not
automatically impose costs. In today's
proposed rule, only Federally-owned
facilities are affected. Therefore, this
proposal will not have a significant
impact on a substantial number of small
entities.

List of Subjects in 40 CFR Part 300

Air pollution, Chemicals, Hazardous
materials, Intergovernmental relations,
Natural resources, Oil pollution,
Reporting and recordkeeping
requirements, Superfund, Waste
treatment and disposal, Water pollution
control, Water supply.

It is proposed to amend 40 CFR Part
300 as follows:

PART 300—{AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 42 U.S.C. 9605(8)(B}/CERCLA
105(8)(B).

2. It is proposed to add the following
sites by Group, to Appendix B of Part
300.

Note.~In proposed rules, the number in the

left column corresponds to the Group number
in Appendix B.

Jack W. McGraw,

Deputy Assistant Administration, Office of
Solid Waste and Emergeacy Response.

July 16, 1987.
BILLING CODE 6560-50-M
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National Priorities List,
Federal Facilities Sites, Proposed July 1987
(By Group)

Site Name

Response Cleanup
Category,, Status
.3’
“ v

City/County

IL

X

PA

DE

Anniston Army Depot (SE Ind Area)
Savanna Army Depot Activity

Air Force Plant #4 (Gen Dynamics)
Letterkenny Army Depot (PDO Area)

Dover Air Force Base

Anniston R 0
Savanna

Fort Worth

Franklin County

Dover

IL Joliet Army Ammu Plant (LAP Area) Joliet

LA Louisiana Army Ammunition Plant Doyline

Number of Federal Facilities Sites Proposed for Listing:

1: Sites are placed in groups (Gr) corresponding to groups of 50
on the final NPL
Voluntary or negotiated response R = Federal and State response
S = State enforcement

v
F = Federal enforcement
D = Category to be determined

: 1 = Implementation activity underway, one or more operable units
O = One or more operable units completed; others may be underway
C = Implementation activity completed for all operable units"

[FR Doc. 87-16677 Filed 7-21-87; 8:45 am}
BILLING CODE 8560-50-C
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34 CFR Part 33

Program Fraud Civil Remedies Act
Regulations; Notice of Proposed
Rulemaking
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DEPARTMENT OF EDUCATION
34 CFR Part 33

Program Fraud Civil Remedies Act
Regulations

AGENCY: Department of Education.
AcTION: Notice of Proposed Rulemaking.

sumMmARY: The Secretary proposes new
regulations implementing the Program
Fraud Civil Remedies Act of 1986
(“PFCRA"). The PFCRA requires the
Secretary to issue implementing
regulations. The proposed regulations
provide in detail what types of fraud
and false statement are covered by the
PFCRA, and the procedures the
Department of Education will use to
enforce the PFCRA. A

BATE: Comments must be received on or
before August 21, 1687.

ADDRESSES: All comments concerning
these proposed regulations should be
addressed to Sarah L. Kemble, Office of
the General Counsel, U.S. Department of
Edueation, Room 4121, 400 Maryland
Avenue, SW., Washington, DC, 20202.
FOR FURTHER INFORMATION CONTACT:
Sarah L. Kemble, (202) 732-2730.
SUPPLEMENTARY INFORMATION:

(a) Legislative Background

The PFCRA reflects Congressional
concern about the large number of
unchecked false and fraudulent claims
and statements which collectively are
causing a substantial loss of Federal
funds, and threatening the integrity of
Federal programs. It has been practical
for the Federal Government to prosecute
all these cases through the Federal court
system under the applicable pre-existing
Federal civil and criminal statutes. This
is because it costs the Government more
to prosecute the smaller cases in the
courts than the Government can recover
in criminal and civil penalties. The
PFCRA is meant to remedy this
situation. It does not create new types of
violations, but instead provides for
administrative rather than judicial
enforcement of the smaller cases, which
is not as costly or time consuming.

{b) Violations Covered by PFCRA

The PFCRA statute generally
encompasses false or fraudulent claims
and statements made by a “person” (as
defined) to a Federal agency or a fiscal
intermediary of that agency. (A false
statement is one accompanied by an
express certification or affirmation of its
truthfulness. Examples are: a statement
on an application for Federal
employment or assistance, oron a
security clearance form). The statute . .

does not cover any claim or “related
group of claims submitted at the same
time’’ for money, property or services in
excess of $150.000. A "person” subject
to the PFCRA may be an individual, or a
corporation or other public or private
organization as defined in section 33.2 of
these proposed regulations.

(c) Civil Penalties and Assessment

For each false or fraudulent claim, a
Federal agency may impose & penalty of
up to $5000, and an assessment of up to
twice the amount of the claim in
vielation. The agency may enforce a
penalty of up to $5000 for each false
statement.

(d) Enforcement Procedure

The Education Department Inspector
General investigates suspected
violations. Cases are then screened by
an agency ‘reviewing official’’ who'is
independent of the Inspector General.-
After approval of the U.S. Attorney
General, the reviewing official refers the
case to'an impartial administrative law
judge for disposition (that is, default
judgment, or, in a contested case, a
hearing). To ensure due process, the
statute and regulaticns contain detailed
provisions on notice and hearing
procedure. A person determined by an
administrative law judge to be liable for
a civil penalty may appeal that decision
direcily to the Secretary of Education,
and may appeal an adverse decision of
the Secretary of Education through the
Federal court system. The agency is
authorized to seitle or compromise a
case after it has been approved by the
U.S. Attorney General for referral to an
administrative law judge and before the
agency's final decision.

(e) Importance of Consistent Federal
Implementation

Since most PFCRA provisions are
common to the Federal agencies
affected by the statute, development of
PFRCA regulations by affected Federal
agencies is being coordinated so as to
ensure consistency of implementation
throughout the Federal Government.
Therefore most of these proposed
regulations will be similar or identical to
regulations being issued by other
Federal agencies. The only provisions of
these regulations which are considered
to be within the discretion of this agency
are in the § 33.2 definitions (designation
of the Education Department General
Counsel as agency ‘‘reviewing official"
and the requirements that only an
attorney may be a “representative" for a
partyin an agency proceeding), .

(f) Significant Interpretations

The following sections of these
proposed regulations adopt the
governing statute with little or no
interpretation: Sections 33.3 (Basis for
civil penalties and assessments); 33.5
(Review by reviewing official); 33.6
(Prerequisites for issuing a complaint);
33.14 (a) and (b) (Separation of
functions); 33.15 (Ex parte contacts
{based on the Administrative Procedure
Act)); 33.16 (Disqualification of
reviewing official or administrative law
judge}: 33.40 (Stays ordered by the
Department of Justice); 33.46
(Settlement).

The following sections contain
significant executive branch
interpretation of the governing statute:

Section 33.2 Definitiens: ‘Person.”
This section has elaborated on the
statutory definition of “person” to
include a State, political subdivision of a
State, municipality, county, district, and
Indian tribe.

Section 33.2 Definitions:
“Representative.” The statute provides
that & person charged with a violation
has the right to be represented before
the agency. As noted above, this section
provides that such a representative must
be an attorney.

Section 33.4 Investigation. This
section provides that an investigating
official (the Inspector General) must
refer a case to the reviewing official
only when he concludes that an action
under the PFCRA is warranted.

Section 33.10 Default upon failure to
answer. This section provides that a
defendant's failure to respond timely to
an agency notice of violation will,
except in extraordinary circumstances,
result in imposition by an administrative
law judge of the statutory maximum
penalty and assessment.

Section 33.20 Disclosure of
documents. The statute requires agency
disclosure of certain types of documents
to the defendant, This section provides
that the resolution of any dispute over
access to particular documents must
await referral to the administrative law
judge.

Section 33.21 Discovery. The statute
provides for such discovery as the
administrative law judge determines is
necessary for a fair and expeditious
hearing. This section has provisions
intended to prevent abuse of the
discovery process.

Section 33.30 The Hearing and burden
of proof. This section proposes rules on
burden of proof at an agency hearing.

Section 33.31 Determining the amount
of penalties and assessments. Under the
PFCRA, an administrative law judge has

- AN NS M DD ™1 N



Federal Register / Vol. 52, No. 140 / Wednesday, July 22, 1987 / Proposed Rules

27651

discretion in setting the amount of
penalty and assessment at less than the
statutory maximum. This section
provides a non-exclusive list of
aggravating and mitigating factors to be
considered by the judge in exercising
that discretion.

Executive Order 12291

These regulations have been reviewed
in accordance with Executive Order
12291. They are not classified as major
because they do not meet the criteria for
major regulations established by that
order..

Regulatory Flexibility Act Certification

The Secretary certifies that these
proposed reégulations would not have a
significant impact on a substantial
number of small entities. The regulation
implements a law enforcement
procedure affecting only those entities
who are reasonably suspected of fraud.

Invitation to Comment

Interested persons are invited to
submit comments and recommendations
regarding these proposed regulations.

All comments submitted in response
to these proposed regulations will be
available for public inspection, during
and after the comment period, in Room
4121, 400 Maryland Avenue SW.,
Washington, DC 20202, between the
hours of 8:30 a.m. and 4:00 p.m., Monday
through Friday of each week except
Federal holidays.

To assist the Department in complying
with the specific requirements of
Executive Order 12291 for reducing
regulatory burden, the Secretary invites
comment on whether there may be
further opportunities to reduce any
regulatory burdens found in these
proposed regulations.

List of Subjects in 34 CFR Part 33

Administrative practice and
procedure, Fraud, Investigations, Law
enforcement, Lawyers, Penalties,
(Catalog of Federal Domestic Assistance
Number does not apply)

Dated: July 17, 1987.

William J. Bennett,
Secretary of Education.

The Secretary proposes to amend
Title 34 of the Code of Federal
Regulations by adding a new Part 33 to
read as follows:

PART 33—PROGRAM FRAUD CIVIL
REMEDIES ACT OF 1986

Sec,

331 Basis and purpose.

33.2 - Definitions.

333 Basis for civil penalties and
assessments.

Sec.
33.4
33.5
33.6
33.7

Investigation.

Review by the reviewing official.

Prerequisites for issuing a complaint.

Complaint.

33.8 Service of complaint.

33.9 Answer.

33.10 Default upon failure to file an answer.

33.11 Referral of complaint and answer to the
ALJ.

33.12 Notice of hearing.

33.13 Parties to the hearing.

33.14 Separation of functions.

33.15 Ex parte contacts,

33.18 Disqualification of reviewing official or
Al]. :

33.17 Rights of parties.

33.18 Authority of the ALJ.

33.19 Prehearing conferences.

33.20 Disclosure of documents.

33.21 Discovery.

33.22 Exchange of witness lists, statements,
and exhibits.

33.23 Subpoenas for attendance at hearing.

33.24 Protective order.

33.25 Fees.

33.26 Form, filing and service of papers.

33.27 Computation of time,

33.28 Motions.

33.29 Sanctions.

33.30 The hearing and burden of proof.

33.31 Determining the amount of penalties
and assessments.

33.32 Location of hearing.

93.33 Witnesses.

33.34 Evidence.

33.35 The record.

33.36 Post-hearing briefs.

33.37 Initial decision.

33.38 Reconsideraton of initial decision.

33.38 Appeal to Department head.

33.40 Stays ordered by the Department of
Justice.

33.41 Stay pending appeal.

33.42 Judicial review.

33.43 Collection of civil penalties and
assessments.,

33.44 Right to administrative offset.

33.45 Deposit in Treasury of United States.

33.46 Compromise or settlement.

33.47 Limitations.

Authority: 31 U.S.C. 3801-3812, unless
otherwise noted.

§33.1 Basis and purposes.

(a) Basis. This part implements the
Program Fraud Civil Remedies Act of
1986, Pub. L. 99-509, 6101 through 6104,
100 Stat. 16674 (October 21, 1986), to be
codified at 31 U.S.C. 3801 through 3812.
31 U.S.C. 3809 requires each Federal
department head to promulgate
regulations necessary to implement the
provisions of the statute.

(Authority: 31 U.S.C. 3809)

(b) Purpose. This part—

(1) Establishes administrative
procedures for imposing civil penalties
and assessments against persons who
make, submit, or present, or cause to be
made, submitted, or presented, false,
fictitious, or fraudulent claims or written

statements to the Department or to its
agents; and

(2) Specifies the hearing and appeal
rights of persons subject to allegations
of liability for those penalties and
assessments.

(Authority: 31 U.S.C. 3809)

§ 33.2 Definitions.

As used in this part:

"ALJ" means Administrative Law
Judge in the Department appointed
pursuant to 5 U.S.C. 3105 or detailed to
the Department pursuant to 5 U.S.C.
3344.

(Authority: 31 U.S.C. 3801(a)}(7)(A))

“Benefits” means, except as the
context otherwise requires, anything of
value, including but not limited to any
advantage, preference, privilege, license,
permit, favorable decision, ruling, status,
or loan guarantee.

(Authority: 31 U.S.C. 3809)

“Claim” means any request, demand,
or submission—

(a) Made to the Department for
property, services, or money (including
money representing grants, cooperative
agreements, loans, insurance, or
benefits);

(b) Made to a recipient of property,
services, or money from the Department
or to a party to a contract or agreement
with the Department—

(1) For property or services if the
United States—

(i) Provided the property or services;

(ii) Provided any portion of the funds
for the purchase of the property or
services; or

(iii) Will reimburse the recipient or
party for the purchase of the property or
services; or

(2) For the payment of money
(including money representing grants,
cooperative agreements, loans,
insurance, or benefits) if the United
States—

(i) Provided any portion of the money
requested or demanded; or

(ii) Will reimburse the recipient or
party for any portion of the money paid
on that request or demand;

(iii) Will guarantee or reinsure any
portion of a loan made by the party; or

(c) Made to the Department which has
the effect of decreasing an obligation to
pay or account for property, services, or
money.

(Authority: 31 U.S.C. 3801(a)(3))
“Complaint” means the administrative

complaint served by the reviewing
official on the defendant under § 33.7

(Authority: 31 U.S.C. 3809)
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"Defendant’’ means any person
alleged in a complaint under § 33.7 to be
liable for a civil penalty or assessment
under § 33.3.

{Authority: 31 U.S.C. 3809)

“Department” means the United
States Department of Education.

[Authority: 31 U.S.C. 3809)

“Department head" means the
Secretary or Under Secretary of the
United States Department of Education.

(Authority: 31 U.S.C. 3801{a)(2))

“GCovernment” means the United
States Government.

(Authority: 31 U.S.C. 3809)
“Individual" means a natural person.
(Authority: 31 U.S.C. 3809)

“Initial decision' means the written
decision of the ALJ required by § 33.10
or § 33.37, and includes a revised initial
decision issued following a remand or a
motion for reconsideration.

{Authority: 31 U.S.C. 3803(h))

“Investigating official” means the
Inspector General of the Department or
an officer or employee of the Office of
the Inspector General designated by the
Inspector General and serving in a
position for which the rate of basic pay
is not less than the minimum rate of
basic pay for Grade GS-16 under the
General Schedule.

(Authority: 31 U.S.C. 3801(4)(A}{i))

“Knows or has reason to know,”
means that a person, with respect to a
claim or statement—

(a) Has actual knowledge that the
claim or statement is false, fictitious, or
fraudulent;

(b) Acts in delibrate ignorance of the
truth or falsity of the claim or statement;
or

(c) Acts in reckless disregard of the
truth or falsity of the claim or statement.

(Authority: 31 U.S.C. 3801(5))

“"Makes" includes the terms presents,
submits, and causes to be made,
presented, or submitted.

(Authority: 31 U.S.C, 3802{a))

“Person’ means any individual,
partnership, corporation, association,
private organization, State, political
subdivision of a State, municipality,
county, district, and Indian tribe.

(Authority: 31 U.S.C. 3801(a)(6))

“Representative” means an attorney
who is a member in good standing of the
bar of any State, territory, possession of
the United States, the District of
Columbia, or the Commonwealth of
Puerto Rico.

{Authority: 31 U.S.C. 3803(g)(2)(F))

“Reviewing official” means the
General Counsel of the Department or
his or her designee who is—

(a) Not subject to supervision by, or
required to report to, the investigating
official; and

(b) Not employed in the organizational
unit of the Department in which the
investigating official is employed.

(Authority: 31 U.S.C. 3801(8))

“Statement” means any
representation, certification, affirmation,
document, record, or accounting or
bookkeeping entry made—

(a) With respect to a claim or to
obtain the approval or payment of a
claim (including relating to eligibility to
make a claim); or

(b) With respect to (including relating
to eligibility for}—

(1) A contract with, or a bid or
proposal for a contract with; or

{2) A grant, cooperative agreement,
loan, or benefit from;

the Department, or any State, political
subdivision of a State, or other party, if
the United States Government provides
any portion of the money or property
under the contract or for the grant, loan,
cooperative agreement, or benefit, or if
the Government will reimburse or
reinsure the State, political subdivision,
or party for any portion of the money or
property under the contract or for the
grant, cooperative agreement, loan, or
benefit.

(Authority: 31 U.S.C. 3801(9))

§ 33.3 Basis for civil penalties and
assessments.

(a) Claims. (1) Except as provided in
paragraph (c) of this section, any person
who makes a claim that the person
knows or has reason to know—

(i) Is false, fictitious, or fraudulent;

(ii) Includes or is supported by any
written statement which asserts a
material fact which is false, fictitious, or
fraudulent;

(ii1) Includes or is supported by any
written statement that—

{A) Omits a material fact;

(B) Is false, fictitious, or fraudulent as
a result of such omission; and

(C) Is a statement in which the person
making such statement has a duty to
include such material fact; or

(iv) Is for payment for the provision of
property or services which the person
has not provided as claimed, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $5,000 for each
claim.

(2) Each voucher, invoice, claim form,

or other individual request or demand
for property, services, or money
constitutes a separate claim.

(3) A claim shall be considered made
to the Department, a recipient, or party
when that claim is a actually made to an
agent, fiscal intermediary, or other
entity, including any State or political
subdivision thereof, acting for or on
behalf of the Department or a recipient,
or party.

(4) Each claim for property, services,
or money is subject to a civil penalty
regardless of whether the property,
services, or money is actually delivered
or paid.

(5) If the Government has made any
payment (including transferred preperty
or provided services) on a claim, a
person subject to a civil penalty under
paragraph (a)(1) of this section shall
also be subject to an assessment of not
more than twice the amount of that
claim or that portion thereof that is
determined to be in violation of
paragraph (a){1) of this section. The
assessment is in lieu of damages
sustained by the Government because of
that claim.

(Authority: 31 U.S.C. 3802{a)(1))

(b} Statements. (1) Any person who
makes a written statement that—

(i) The person knows or has reason to
know—

(A) Asserts a material fact which is
false, fictitious, or fraudulent; or

{B) Is false, fictitious, or fraudulent
because it omits a material fact that the
person making the statement has a duty
to include in the statement; and

(ii) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $5,000 for each
statement.

(2) Each written representation,
certification, or affirmation constitutes a
separate statement.

(3) A statement shall be considered
made to the Department when the
statement is actually made to an agent,
fiscal intermediary, or other entity,
including any State or political
subdivison thereof, acting for or on
behalf of the Department.

{Authority: 31 U.S.C. 3802(«)(2))

(c) No proof of specific intenl to
defraud is required to establish liability
under this section.

(Authority: 31 U.S.C. 3801(5})

(d) In any case in which it is ‘
determined that more than one person is
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liable for making a claim or statement
under this section, each of those persons
may be held liable for a civil penalty
under this section.

(Authority: 31 U.S.C. 3802{a))

(e) In any case in which it is
determined that more than one person is
liable for making a claim under this
section of which the Government has
made payment (including transferred
property or provided services}), an
assessment may be imposed against any
of those persons or jointly and severally
against any of those persons.

(Authority: 31 U.S.C. 3802(a)(1}); 3809)

§33.4 Investigation.

(a) If an investigating official
concludes that a subpoena pursuant to
the authority conferred by 31 U.S.C.
3604(a) is warranted—

(1) The subpoena so issued must
notify the person to whom it is
addressed of the authority under which
the subpoena is issued and must identify
the records or documents sought;

(2) He or she may designate a person
to act on his or her behalf to receive the
documents sought; and

(3) The person receiving the subpoena
is required to tender to the investigating
official or the person designated to
receive the documents a certification
that the documents sought have been
produced, or that the documents are not
available and the reasons therefor, or
that the documents, suitably identified,
have been withheld based upon the
assertion of an identified privilege.

{Authority: 31 U.S.C. 3804({a))

(b) If the investigating official
concludes that an action under the
Program Fraud Civil Remedies Act may
be warranted, the investigating official
shail submit a report containing the
findings and conclusions of the
investigation to the reviewing official.

{Authority: 31 U.S.C. 3803{a}{1))

(c) Nothing in this section shall
preclude or limit an investigating
official's discretion to refer allegations
directly to the Department of Justice for
suit under the False Claims Act or other
ivil relief, or to preclude or limit that
fficial's digcretion to defer or postpone
a report or referral to avoid interference
with a criminal investigation or
prosecution.

(Authority: 31 U.S.C. 3809)

{d) Nothing in this section modifies
any responsibility of an investigating
official to report violations of criminal
law to the Attorney General.

(Authority: 31 U.S.C. 3803(a)(1))

§ 33.5 Review by the reviewing official.

(a) If, based on the report of the
investigating official under § 33.4(b), the
reviewing official determines that there
is adequate evidence to believe that a
person is liable under § 33.3 of this part,
the reviewing official transmits to the
Attorney General a written notice of the
reviewing officials’s intention to issue a
complaint under § 33.7.

(b) The nctice must include—

{1) A statement of the reviewing
official's reasons for issuing a complaint;

(2) A statement specifying the
evidence that supports the allegations of
liability;

(3) A description of the claims or
statements upon which the allegations
of liability are based;

(4) An estimate of the amount of
money or the value of property, services,
or other benefits requested or demanded
in violation of § 33.3;

(5) A statement of any exculpatory or
mitigating circumstances that may relate
to the claims or statements known by
the reviewing official or the
investigating official; and

(6) A statement that there is a
reasonable prospect of collecting an
appropriate amount of penalties and
assessments. Such a statement may be
based upon information then known or
an absence of any information
indicating that the person may be
unable to pay such an amount.

(Authority: 31 U.S.C. 3803(a)(2); 3809(2))

§33.6 Prerequisites for issuing a
compiaint.

(a) The reviewing official may issue a
complaint under § 33.7 only if—

(1) The Department of Justice
approves the issuance of a complaint in
a written statement described in 31
U.S.C. 3803(b)(1), and

{2) In the case of allegations of
liability under § 33.3{a) with respect to a
claim. the reviewing official determines
that, with respect to that claim or a
group of related claims submitted at the
same time the claim is submitted (as
defined in paragraph (b) of this section),
the amount of money or the value of
property or services demanded or
requested in violation of 3{a) does not
exceed $150,000.

(b) For the purposes of this section, a
related group of claims submitted at the
same time shall include only those
claims arising from the same
transaction. {e.g., grant, cooperative
agreement, loan, application, or
conlract) that are submitted
simultaneously as part of a single
request, demand, or submission.

{c) Nothing in this section shall be
construed to limit the reviewing
official's authority to join in a single

complaint against a person claims that
are unrelated or were not submitted
simultaneously, regardless of the
amount of money or the value of
property or services demanded or
requested.

(Authority: 81 U.S.C. 3803 (b}, (¢))

§33.7 Complaint.

(#) On or after the date the
Department of Justice approves the
issuance of a complaint in accordance
with 31 U.S.C. 3803(b)(1), the reviewing
official may serve a complaint on the
defendant, as provided in § 33.8.

(bj The complaint shall state—

(1) The allegations of liability against
the defendant, including the statutory
basis for liability, an identification of
the claims or statements that are the
basis for the alleged liability, and the
reasons why liability allegedly arises
from such claims or statements;

(2) The maximum amount of penalties
and assessments for which the
defendant may be held liable;

(3) Instructions for filing an answer to
request a hearing, including a specific
statement of the defendant’s right to
request a hearing by filing an answer
and to be represented by a
representative; and

(4) That failure to file an answer
within 30 days of service of the
complaint will result in the imposition of
the maximum amount of penalties and
assessments without right to appeal.

{c) At the same time the reviewing
official serves the complaint, he or she
shall serve the defendant with a copy of
these regulations.

(Authority: 31 U.S.C. 3803(a})

§33.8 Service of complaint.

(a) Service of a complaint must be
made by certified or registered mail or
by delivery in any manner authorized by
Rule 4{d) of the Federal Rules of Civil
Procedure.

(b) Proof of service, stating the name
and address of the person on whom the
complaint was served, and the manner
and date of service, may be made by—

(1) Affidavit of the individual making
service;

(2) An acknowledged United States
Postal Service return receipt card; or

(3) Written acknowledgment of the
defendant or his representative.

(Authority: 31 U.S.C. 3802(d))

§33.9 Answer.

{a) The defendant may request a
hearing by filing an answer with the
reviewing official within 30 days of
service of the complaint. An answer is
deemed to be a request for hearing.
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(b) In the answer, the defendant—

(1) Shall admit or deny each of the
allegations of liability made in the
complaint;

(2) Shall state any defense on which
the defendant intends to rely;

(3) May state any reasons why the
defendant contends that the penalties
and assessments should be less than the
statutory maximum; and

(4) Shall state the name, address, and
telephone number of the person
authorized by the defendant to act as
defendant’s representative, if any.

(Authority: 31 U.S.C 3803(d)(2), 3809)

. §33.10 Defauit upon failure to file an
answer.

(a) If the defendant does not file an
answer within the time prescribed in
§ 33.8(a), the reviewing official may
refer the complaint to the ALJ.

(b) Upon the referral of the complaint,
the AL] shall promptly serve on
defendant in the manner prescribed in
§ 33.8, a notice that an initial decision
will be issued under this section,

(c) If the defendant fails to answer,
the AL] shall assume the facts alleged in
the complaint to be true and, if such
facts establish liability under § 33.3, the
AL] shall issue an initial decision
imposing the maximum amount of
penalties and assessments allowed
under the statute.

(d) Except as otherwise provided in
this section, by failing to file a timely
answer, the defendant waives any right
to further review of the penalties and
assessments imposed under paragraph
(c) of this section, and the initial
decision shall become final and binding
upon the parties 30 days after it is
issued.

(e) If, before such an initial decision
becomes final, the defendant files a
motion with the AL] seeking to reopen
on the grounds that extraordinary
circumstances prevented the defendant
from filing an answer, the initial
decision shall be stayed pending the
ALJ's decision on the motion.

() If, on such motion, the defendant
can demonstrate extraordinary
circumstances excusing the failure to file
a timely answer, the AL] shall withdraw
the initial decision in paragraph (c) of
this section, if such a decision has been
issued, and shall grant the defendant an
opportunity to answer the complaint.

(g) A decision of the AL] denying a
defendant's motion under paragraph (e)
of this section is not subject to
reconsideration under § 33.38.

(h) The defendant may appeal to the
Department head the decision denying a
motion to reopen by filing a notice of
appeal with the Department head within
15 days after the AL] denies the motion.

The timely filing of a netice of appeal
shall stay the initial decision until the
Department head decides the issue.

(i) If the defendant files a timely
notice of appeal with the Department
head, the ALJ shall forward the record
of the proceeding to the Department
head.

(j) The Department head decides
expeditiously whether extraordinary
circumstances excuse the defendant's
failure to file a timely answer based
solely on the record before the ALJ.

(k) If the Department head decides
that extraordinary circumstances
excused the defendant’s failure to file a
timely answer, the Department head
remands the case to the AL] with
instructions to grant the defendant an
opportunity to answer. :

(1) If the Department head decides
that the defendant’s failure to file a
timely answer is not excused, the
Department head reinstates the initial
decision of the ALJ, which becomes final
and binding upon the parties 30 days
after the Department head issues that
decision.

{Authority: 31 U.S.C. 3809)

§33.11 Referral of complaint and answer
to the ALJ.

Upon receipt of an answer, the
reviewing official shall file the
complaint and answer with the AL].
(Authority: 31 U.S.C. 3803(d)(2); 3809)

§33.12 Notice of hearing.

(a) When the AL] receives the
complaint and answer, the AL] shall
promptly serve a notice of hearing upon
the defendant in the manner prescribed
by § 33.8. At the same time, the AL
shall send a copy of the notice to the
representative for the Government.

(b) The notice must include—

(1) The tentative time and place, and
the nature of the hearing;

(2) The legal authority and jurisdiction
under which the hearing is to be held;

(3) The matters of fact and law to be
asserted;

(4) A description of the procedures for
the conduct of the hearing;

(5) The name, address, and telephone
number of the representative of the
Government and of the defendant, if
any; and

(8) Such other matters as the AL]
deems appropriate,

(Authority: 31 U.S.C. 3803(g)(2)(A))

§ 33.13 Partles to the hearing.

(a) The parties to the hearing are the
defendant and the Department.

(b) Pursuant to 31 U.S.C, 3730(c)(5), a
private plaintiff under the False Claims
Act may participate in these

proceedings to the extent authorized by
the provisions of that Act.

(Authority: 31 U.S.C. 3803(g)(2})
§ 33.14 Separation of functions.

(a) The investigating official, the
reviewing official, and any employee or
agent of the Department who takes part
in investigating, preparing, or presenting
a particular case may not, in such case
or a factually related case—

(1) Participate in the hearing as the

(2) Participate or advise in the initial
decision or the review of the initial
decision by the Department head,
except as a witness or a representative
in public proceedings; or

(3) Make the collection of penalties
and assessments under 31 U.S.C. 3806.

(b) The AL] may not be responsible to,
or subject to the supervision or direction
of, the investigating official or the
reviewing official. ,

(c) Except as provided in paragraph
(a) of this section, the representative for
the Government may be employed
anywhere in the Department, including
in the offices of either the investigating
official or the reviewing official.

{Authority: 31 U.S.C. 3809(1)(2))
§33.15 Ex parte contacts.

No party or person (except employees
of the ALJ's office) may communicate in
any way with the ALJ on any matter at

- igsue in a ease, unless on notice and

opportunity for all parties to participate.
This provision does not prohibit a
person or party from inquiring about the
status of a case or asking routine
questions concerning administrative
functions or procedures.

(Authority: 31 U.S.C. 3803(g)(1)(A))
§ 33.16 Disqualification of reviewing
official or ALJ,

(a) A reviewing official or AL] in a
particular case may disqualify himself
or herself at any time.

(b) A party may file with the AL] a
motion for disqualification of a
reviewing official or an ALJ. That motion
must be accompanied by an affidavit
alleging personal bias or other reason for
disqualification.

(c) The motion and affidavit must be
filed promptly upon the party's
discovery of reasons requiring
disqualification, or the objections are
deemed waived.

(d) The affidavit must state specific
facts that support the party’s belief that
personal bias or other reason for
disqualification exists and the time and
circumstances of the party's discovery
of those facts. It must be accompanied
by a certificate of the representative of
record that itis made in good faith.
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(e) Upon the filing of the motion and
affidavit, the ALJ shall not proceed
further in the case until he or she
resolves the matter of disqualification in
accordance with paragraph (f) of this
section,

(f)(1) If the ALJ] determines that a
reviewing official is disqualified, the AL]J
shall dismiss the complaint without
prejudice. |

(2) If the AL]J disqualifies himself or
herself, the case must be reassigned
promptly to another ALJ

(3) If the ALJ denies a motion to
disqualify, the Department head may
determine the matter only as part of his
or her review of the initial decision upon
appeal, if any. ; :
[Authority: 31 U.S.C. 3803(g)(2)(C)}

§33.17 Rights of parties. i

Except as otherwise limited by this
part, all parties may— Ay

(a) Be accompanied, represented, and
advised by a representative as defined
in § 33.2;

(b) Participate in any confefrence held
by the ALJ;

{c) Conduct discovery; :

(d) Agree to stipulations of fact or
law, which shall be made part of the
record;

(e) Present evidence relevant to the
issues af the hearing;

(f) Present and cross-examine
witnesses;

(g) Present oral arguments at the
hearing as permitted by the ALJ; and

(h) Submit written briefs and
proposed findings of fact and
conclusions of law after the hearing.
lf»\:;:hurity: 81 U.S.C. 3803(g)(2)(E). (F). (3)(B)
(i)

§33.18  Authority of the ALJ.

(a) The ALJ shall conduct a fair and
impartial hearing, avoid delay, maintain
order, and assure that a record of the
proceeding is made.

(b) The ALJ has the authority to—

(1) Set and change the date, time, and
place of the hearing upon reasonable
notice to the parties;

(2) Continue or recess the hearing in
whole or in part for a reasonable period
of time;

(3) Hold conferences to identify or
simplify the issues, or to consider other
matters that may aid in the expeditious
disposition of the proceeding:

(4) Administer oaths and affirmations;

(5) Issue subpoenas requiring the
altendance of witnesses and the
production of documents at depositions
or at hearings;

(8) Rule on motions and other
procedural matters;

(7) Regulate the scope and timing of
discovery; ' .

(8) Regulate the course of the hearing
and the conduct of representatives and
parties;

(9) Examine witnesses;

(10} Receive, rule on, exclude, or limit
evidence;

(11) Upon motion of a party, take
official notice of facts;

(12) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;

(13} Conduct any conference,
argument, or hearing on motions in
person or by telephone; and

{14} Exercise such other authority as
is necessary to carry out the
responsibilities of the ALJ under this
part,

(c) The AL] does not have the
authority to decide upon the validity of
Federal statutes or regulations.

(Authority: 31 U.S.C. 3803(g))

§ 33.18 Prehearing conferences.

(a) The AL] may schedule prehearing
conferences as appropriate.

(b) Upon the motion of any party, the
AlL]J shall schedule at least one
prehearing conference at a reasonable
time in advance of the hearing.

(c) The AL] may use prehearing
conferences to discuss the following:

(1) Simplification of the issues;

(2) The necessity or desirability of
amendments to the pleadings, including
the need for a more definite statement;

(3) Stipulations, admissions of fact or
as to the contents and authenticity of
documents;

(4) Whether the parties can agree to
submission of the case on a stipulated
record;

{5) Whether a party chooses to waive
appearance at an oral hearing and to
submit only documentary evidence
(subject to the objection of other parties)
and written argument;

(6) Limitation of the number of
witnesses;

(7) Scheduling dates for the exchange
of witness lists and of proposed
exhibits;

(8) Discovery;

(9) The time and place for the hearing;
and

(10) Such other matters as many tend
to expedite the fair and just disposition
of the proceedings.

(d) The ALJ may issue an order
containing all matters agreed upon by
the parties or ordered by the ALJ at a
prehearing conference.

(Authority: 31 U.S.C, 3803(g))

§ 33.20 Disclosure of documents.

(a) Upon written request to the
reviewing official, the defendant may

review any relevant and material
documents, transcripts, records, and
other materials that relate to the
allegations set out in the complaint and
upon which the findings and conclusions
of the investigating official under

§ 33.4(b) are based, unless such
documents are subject to a privilege
under Federal law. Upon payment of
fees for duplications, the defendant may
obtain copies of such documents.

{b) Upon written request to the
reviewing official, the defendant also
may obtain a copy of all exculpatory
information in the possession of the
reviewing official or investigating
official relating to the allegations in the
complaint, even if it is contained in a
document that weuld otherwise be
privileged. If the document would
otherwise be privileged, only that
portion containing exculpatory
information must be disclosed.

(c) The netice sent to the Attorney
General from the reviewing official as
described in § 33.5 is not discoverable
under any circumstances.

(d) The defendant may file a motion to
compel disclosure of the documents
subject to the provisions of this section.
Such a motion may only be filed with
the ALJ following the filing of an answer
pursuant to § 33.9.

{Authority: 31 U.S.C. 3803(g)(3)(B)(ii), 3603(e))

§ 33.21 Discovery.

(a) The following types of discovery
are authorized:

(1) Requests for production of
documents for inspection and copying;

(2) Requests for admissions of the
authenticity of any relevant document or
of the truth of any relevant fact;

(3) Written interrogatories; and

(4) Depositions.

(b) For the purpose of this section and
§§ 33.22 and 93.23, the term
“documents” includes information,
documents, reports, answers, records,
accounts, papers, and other data and
documentary evidence. Nothing
contained herein shall be interpreted to
require the creation of a document.

(c) Unless mutually agreed to by the
parties, discovery is available only as
ordered by the ALJ. The AL]J shall
regulate the timing of discovery.

{d) Motions for discovery. (1) A party
seeking discovery may file a motion
with the ALJ. Such a motion shall be
accompanied by a copy of the requested
discovery, or in the case of depositions,
a summary of the scope of the proposed
deposition.

(2) Within ten days of service, a party
may file an opposition to the motion
and/or a motion for protective order as
provided in § 33.24.
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(3) The ALJ may grant a motion for
discovery only if he finds that the
discovery sought—

(i) Is necessary for the expeditious,
fair, and reasonableness of the issues;

(ii) Is not unduly costly or
burdensome;

(iii) Will not unduly delay the
proceeding; and

(iv) Does not seek privileged
information.

(4) The burden of showing that
discovery should be allowed is on the
party seeking discovery.

(5) The AL] may grant discovery
subject to a protective order under
§ 33.24.

(Authority: 31 U.S.C. 3802(a)(3)(B)(ii)}(e))

(e) Depositions. (1) If a motion for
deposition is granted, the AL]J shall issue
a subpoena for the deponent, which may
require the deponent to produce
documents. The subpoena shall specify
the time 'and place at which the
deposition will be held.

(2) The party seeking to depose shall
serve the subpoena in the manner
prescribed in § 33.8.

(3) The deponent may file with the
AL] a motion to quash the subpoena or a
motion for a protective order within ten
days of service.

(4) The party seeking to depose shall
provide for the taking of a verbatim
transcript of the deposition, which it
shall make available to all other parties
for inspection and copying.

(f) Each party shall bear its own costs
of discovery.

(Authority: 31 U.S.C. 3803(g)(3)(B){ii))

§ 33.22 Exchange of witness lists,
statements and exhibits.

{a) At least 15 days before the hearing
or at such other time as may be ordered
by the AL}, the parties shall exchange
witness lists, copies of prior statements
of proposed witnesses, and copies of
proposed hearing exhibits, including
copies of any written statements that
the party intends to offer in lieu of live
testimony in accordance with § 33.33(b).
At the time the above documents are
exchanged, any party that is permitted
by the AL] to rely on the transcript of
deposition testimony in lieu of live
testimony at the hearing, shall provide
each party with a copy of the specific
pages of such transcript it intends to
introduce.

(b) If a party objects, the AL] shall not
admit into evidence the testimony of
any witness whose name does not
appear on the witness list or any exhibit
not provided to the opposing party as
provided above unless the ALJ finds
good cause for the failure or that there is
no prejudice to the objecting party.

(c) Unless another party objects
within the time set by the ALJ,
documents exchanged in accordance
with paragraph (a) of this section are
deemed to be authentic for the purpose
of admissibility at the hearing.

{Authority: 31 U.S.C. 3803(g)(2))

§33.23 Subpoenas for attendance at
hearing.

(a) A party wishing to procure the
appearance and testimony of any
individual at the hearing may request
that the AL]J issue a subpoena.

(b) A subpoena requiring the
attendance and testimony of an
individual may also require the
individual to produce documents at the
hearing.

(c) A party seeking a subpoena shall
file a written request therefor not less
than 15 days before the date fixed for
the hearing unless otherwise allowed by
the AL] for good cause shown. The
request must specify any documents to
be produced and must designate the
witnesses and describe their address
and location with sufficient particularity
to permit the witnesses to be found.

(d) The subpoena must specify the
time and place at which a witness is to
appear and any documents the witness
is to produce.

(e) The party seeking the subpoena
shall serve it in the manner prescribed
in § 33.8. A subpoena on a party or upon
an individual under the control of a
party may be served by first class mail.

(f) A party or the individual to whom
the subpoena is directed may file with
the AL] a motion to quash the subpoena
within ten days after service or on or
before the time specified in the
subpoena for compliance if it is less
than ten days after service.

(Authority: 31 U.S.C. 3804(b))

§33.24 Protective order.

(a) A party or a prospective witness or
deponent may file a motion for a
protective order with respect to
discovery sought by an opposing party
or with respect to the hearing, seeking to
limit the availability or disclosure of
evidence.

(b) In issuing a protective order, the
AL] may take any order which justice
requires to protect a party or person
from annoyance, embarrassment,
oppression, or undue burden or expense,
including one or more of the following:

(1) That the discovery not be had;

(2) That the discovery may be had
only on specified terms and conditions,
including a designation of the time or
place;

(3) That the discovery may be had
only through a method of discovery
other than that requested;

(4) That certain matters not be
inquired into, or that the scope of
discovery be limited to certain matters;

(5) That the discovery be conducted
with no one present except persons
designated by the ALJ;

(6) That the contents of discovery or
evidence be sealed;

(7) That a deposition after being
sealed be opened only by order of the
ALJ;
(8) That the trade secret or other
confidential research, development,
commercial information, or facts
pertaining to any criminal investigation,
proceeding, or other administrative
investigation not be disclosed or be
disclosed only in a designated way; or

(9) That the parties simultaneously file
specified documents or information
enclosed in sealed envelope to be
opened as directed by the ALJ.

(Authority: 31 U.S.C. 3803(g)(3)(B)(ii))

§33.25 Fees.

The party requesting a subpoena shall
pay the cost of the fees and mileage of
any witness subpoenaed in the amounts
that would be payable to a witness in a
proceeding in United States District
Court. A check for witness fees and
mileage shall accompany the subpoena
when served, except that when a
subpoena is issued on behalf of the
authority, a check for witness fees and
mileage need not accompany the
subpoena.

(Authority: 31 U.S.C. 3804(b))

§33.26 Form, filing and service of papers.

(a) Form. (1) Documents filed with the
ALJ shall include an original and two
copies.

(2) Every pleading and paper filed in
the proceeding shall contain a caption
setting for the title of the action, the case
number assigned by the ALJ, and a
designation of the paper (e.g., motion to
quash subpoena).

(3) Every pleading and paper shall be
signed by, and shall contain the address
and telephone number of the party or
the person on whose behalf the paper
was filed, or his or her representative.

(4) Papers are considered filed when
they are mailed. Date or mailing may be
established by a certificate from the
party or its representative or by proof
that the document was sent by certified
or registered mail.

(b) Service. A party filing a document
with the AL] shall, at the time of filing.
serve a copy of such document on every
other party. Service upon any party of
any document other than the complaint
or notice of hearing shall be made by
delivering or mailing a copy to the
party's last known address. When a
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party is represented by a representative,
service shall be made upon such
representative in lieu of the actual party.
(c) Proof of service. A certificate of
the individual serving the document by
personal delivery or by mail, setting
forth the manner of service, shall be
proof of service.

(Authority: 31 U.S.C. 3803(b)(3)(A))

§33.27 Computation of time.

(a) In computing any period of time
under this part or in an order issued
thereunder, the time begins with the day
following the act, event, or default, and
include the last day of the period, unless
it is a Saturday, Sunday, or legal holiday
observed by the Federal Government, in
which event it includes the next
business day.

(b) When the period of time allowed is
less than seven days, intermediate
Saturdays, Sundays, and legal holidays
observed by the Federal Government
shall be excluded from the computation.

(c) If a document has been served or
issued by mail, an additional five days
is added to the time permitted for any
response.

{Authority: 31 U.S.C. 3809)

§33.28 Motions.

(a) Any application to the AL] for an
order or ruling must be by motion.
Motions must state the relief sought, the
authority relied upon, and the facts
alleged, and must be filed with the AL]J
and served on all other parties.

(b) Except for motions made during a
prehearing conference or at the hearing,
all motions must be in writing. The AL]
may require that oral motions be
reduced to writing.

(c) Within 15 days after a written
motion is served, or such other time as
may be fixed by the ALJ, any party may
file a response to the motion.

(d) The ALJ may not grant a written
motion before the time for filing
responses to the motion has expired,
except upon consent of the parties or
following a hearing on the motion, but
may overrule or deny the motion
without awaiting a response.

(e) The ALJ shall make a reasonable
effort to dispose of all outstanding
motions prior to the beginning of the
hearing.

(Authority: 31 U.S.C. 3803(g)(3)(A))

§33.29 Sanctions.

_ (a) The AL] may sanction a person,
xfncluding any party or representative
or—

(1) Failing to comply with an order,
rule, or procedure governing the
proceeding;

(2) Failing to prosecute or defend an
action; or

(3) Engaging in other misconduct that
interferes with the speedy, orderly, or
fair conduct of the hearing.

(b) Any sanction, inch[xlging but not
limited to those listed in paragraphs (c),
(d), and (e) of this section must
reasonably relate to the severity and
nature of the failure or misconduct.

(c) If a party fails to comply with an
order, including an order for taking a
deposition, the production of evidence
within the party’s control, or a request
for admission, the AL] may—

(1) Draw an inference in favor of the
requesting party with regard to the
information sought;

(2) In the case of requests for
admission, deem each matter of which
an admission is requested to be
admitted;

(3) Prohibit the party failing to comply
with the order from introducing
evidence concerning, or otherwise
relying upon testimony relating to the
information sought; and

(4) Strike any part of the pleadings or
other submissions of the party failing to
comply with such request.

(d) If a party fails to prosecute or
defend an action under this part
commenced by service of a notice of
hearing, the AL] may dismiss the action
or may issue an initial decision imposing
penalties and assessments.

(e) The ALJ may refuse to consider
any motion, request, response, brief or
other document which is not filed in a
timely fashion.

(Authority: 31 U.S.C. 3803(g)(2))

§33.30 The hearing and burden of proof.

(a) The AL] shall conduct a hearing on
the record in order to determine whether
the defendant is liable for a civil penalty
or assessment under § 33.3 and, if so,
the appropriate amount of any such civil
penalty or assessment considering any
aggravating or mitigating factors.

(b) The Department shall provide
defendant’s liability and any
aggravating factors by a preponderance
of the evidence.

(c) The defendant shall provide any
affirmative defenses and any mitigating
factors by a preponderance of the
evidence.

(d) The hearing must be open to the
public unless otherwise ordered by the
AL] for good cause shown.

(Authority: 31 U.S.C. 3803(f). (8)(2))

§33.31 Determining the amount of
penalties and assessments.

(a) In determining an appropriate
amount of civil penalties and
assessments, the AL] and the
Department head, upon appeal, evaluate

any circumstances that mitigate or
aggravate the violation and articulate in
their opinions the reasons that support
the penalties and assessments they
impose. Because of the intangible costs
of fraud, the expense of investigating
fraudulent conduct, and the need to
deter others who might be similarly
tempted, ordinarily double damages and
a significant civil penalty is imposed.

(b) Although not exhaustive, the
following factors are among those that
may influence the ALJ and the
Department head in determining the
amount of penalties and assessments to
impose with respect to the misconduct
(i.e., the false, fictitious, or fraudulent
claims or statements) charged in the
complaint:

(1) The number of false, fictitious, or
fraudulent claims or statements.

(2) The time period over which such
claims or statements were made;

(3) The degree of the defendant's
culpability with respect to the
misconduct;

(4) The amount of money or the value
of the property, services, or benefit
falsely claimed;

(5) The value of the Government's
actual loss as a result of the misconduct,
including foreseeable consequential
damages and the costs of investigation;

(6) The relationship of the amount
imposed as civil penalties to the amount
of the Government's loss;

(7) The potential or actual impact of
the misconduct upon national defense,
public health or safety, or public
confidence in the management of
Government programs and operations,
including particularly the impact on the
intended beneficiaries of such programs;

(8) Whether the defendant has
engaged in a pattern of the same or
similar misconduct;

(9) Whether the defendant attempted
to conceal the misconduct;

(10) The degree to which the
defendant has involved others in the
misconduct or in concealing it;

(11) Where the misconduct of
employees or agents is imputed to the
defendant, the extent to which the
defendant's practices fostered or
attempted to preclude such misconduct;

(12) Whether the defendant
cooperated in or obstructed an
investigation of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program or
transaction, and the degree of the
defendant's sophistication with respect
to it, including the extent of the
defendant'’s prior participation in the
program or in gimilar transactions;
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(15) Whether the defendant has been
found, in any criminal, civil, or
administrative proceeding to have
engaged in similar misconduct or to
have dealt dishonestly with the
Covernment of the United States or of a
State, directly or indirectly; and

(16) The need to deter the defendant
and others from engaging in the same or
similar misconduct.

(c) Nothing in this section shall be
construed to limit the AL]J or the
Department head from considering any
other factors that in any given case may
mitigate or aggravate the offense for
which penalties and assessments are
imposed.

(Authority: 31 U.S.C. 3803{a){(2){e}. (1)}

§33.32 Location of hearing.

(&) The hearing may be held—

(1) In any judicial district of the
United States in which the defendant
resides or transacts business;

(2) In any judicial district of the
United States in which the claim or
statement in issue was made; or

(3) In such other place as may be
agreed upon by the defendant and the
ALJ.

(b) Each party shall have the
opportunity to present argument with
respect to the location of the hearing.

(c) The hearing shall be held at the
place and at the time ordered by the
ALJ.

(Authority: 31 U.S.C. 3803(gH4))

§33.33 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing shall be given orally by
witnesses under oath or affirmation.

(b) At the discretion of the ALJ,
testimony may be admitted in the form
of a written statement or deposition.
Any such written statement must be
provided to all other parties along with
the last known address of such witness,
in a manner which allows sufficient time
for other parties to subpoena such
witness for cross-examination at the
hearing. Prior written statements of
witnesses proposed to testify at the
hearing and deposition transcripts shall
be exchanged as provided in § 33.22(a).

(c) The AL]J shall exercise reasonable
control over the mode and order of
interrogating witnesses and presenting
evidence 80 a8 to—

(1) Make the interrogation and
presentation effective for the
ascertainment of the truth,

(2) Avoid needless congumption of
time, and

(3) Protect witnessses from
harassment or undue embarrassment.

{d) The AL]J shall permit the parties to
conduct such cross-examination as may

be required for a full and true disclosure
of the facts.

(e) At the discretion of the AL}, a
witness may be cross-examined on
matters relevant to the proceeding
without regard to the scope of his or her
direct examination. To the extent
permitted by the AL]J, cross examination
on matters outside the scope of direct
examination shall be conducted in the
manner of direct examination and may
proceed by leading questions only if the
witness is a hostile witness, an adverse
party, or a witnees identified with an
adverse party.

(f) Upon motion of any party, the AL]J
shall order witnesses excluded so that
they cannot hear the testimony of other
witnesses. This rule does not authorize
exclusion of—

(1) A party who is an individual;

(2) In the case of a party that is not an
individual, an officer or employee of the
party designated by the party's
representative; or

(3) An individual whose presence is
shown by a party to be essential to the
presentation of its case, including an
individual employed by the Government
enagaged in assisting the representative
for the Government.

(Autherity: 31 U.S.C. 3803(g)(2)(E): 3809))

§33.34 Evidence.

(a) The AL] shall determine the
admissibility of evidence.

(b) Except as provided herein, the AL
shall not be bound by the Federal Rules
of Evidence. However, the AL] may
apply the Federal Rules of Evidence
where appropriate, eg., to exclude
unreliable evidence.

{c) The AL] shall exclude irrelevant
and immaterial evidence.

(d) Although relevant, evidence may
be excluded if its probative value is
substantially outweighed by the danger
of unfair prejudice, confusion of the
issues, or by considerations of undue
delay or needless presentation of
cumulative evidence.

(e) Although relevant, evidence may
be excluded if it is privileged under
Federal law.

(f) Evidence concerning offers of
compromise or settlement shall be
inadmissible to the extent provided in
Rule 408 of the Federal Rules of
Evidence.

(g) The AL] shall permit the parties to
introduce rebuttal witnesses and
evidence.

(h) All documents and other evidence
offered or taken for the record shall be
open to examination by all parties,
unless otherwise ordered by the AL}
pursuant to § 33.24.

(Authority: 31 U.S.C: 3803(f)(g}{2)(E})

§33.35 The record.

(a) The hearing will be recorded and
transcribed. Transcripts may be
obtained following the hearing from the
AL]J at a cost not to exceed the actual
cost of duplication.

(Authority: 31 U.S.C. 3803(f))

(b) The transcript of testimony,
exhibits and other evidence admitted at
the hearing, and all papers and requests
filed in the proceeding constitute the
record for the decision by the ALJ and
the Department head.

(c) The record may be inspected and
copied (upon payment of a reasonable
fee) by anyone, unless otherwise
ordered by the AL] pursuant to §33.24.

(Authority: 56 U.S.C. App. 2, 11)

§33.36 Post-hearing briefs.

The AL] may require the parties to file
post-hearing briefs. In any event, any
party may file a post-hearing brief. The
AL] shall fix the time for filing these
briefs, not to exceed 80 days from the
date the parties receive the transcript of
the hearing or, if applicable, the
stipulated record. The briefs may be
accompanied by proposed findings of
fact and conclusions of law. The AL]
may permit the parties to file reply
briefs.

(Authority: 31 U.S.C. 3803(g}(1)(2}{E))
§33.37 Initial decision.

(a) The AL] shall issue an initial
decision, based only on the record, that

" contains findings of fact, conclusions of

law, and the amount of any penelties
and assessments imposed.

(b) The findings of fact must include a
finding on each of the following issues:

(1) Whether the claims or statements
identified in the complaint, or any
portions thereof, violate § 33.3;

(2) If the person ig liable for penalties
or assessments, the appropriate amount
of any such penalties or assessments
considering any mitigating or
aggravating factors that he or she finds
in the case, such as those deseribed in
§ 33.31.

(c) The ALJ shall promptly serve the
initial decision on all parties within 90
days after the time for submission of
post-hearing briefs and reply briefs (if
permitted) has expired. The AL] shall at
the same time serve all defendants with
a statement describing the right of any
defendant determined to be liable for a
civil penalty or assessment to file a
motion for reconsideration with the AL]
or a notice of appeal with the
Department head. If the AL]J fails to
meet the deadline contained in this
paragraph, he or she shall notify the
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parties of the reasons for the delay and
shall set a new deadline.

(d) Unless the initial decision of the
AL] is timely appealed to the
Department head, or a motion for
reconsideration of the initial decision is
timely filed, the initial decision shall
constitute the Department head and
shall be final and binding on the parties
30 days after it is issued by the AL]J.

(Authority: 31 U.S.C. 3803(h}(i})

§33.38 Reconsideration of initial decision.

(a) Except as provided in paragraph
(d) of this section, any party may file a
motion for reconsideration of the initial
decision within 20 days of receipt of the
initial decision. If service was made by
mail, receipt is presumed to be five days
from the date of mailing in the absence
of contrary proof.

(b) Every motion under paragraph (a)
of this section must set forth the matters
claimed to have been erroneously
decided and the nature of the alleged
errors. The motion must be accompanied
by a supporting brief.

(c) Responses to the motion are
allowed only upon request to the AL].

(d) No party may file a motion for
reconsideration of an initial decision
that has been revised in response to a
previous motion for reconsideration.

(e) The AL] may dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(f) When a motion for reconsideration
is made, the time periods for appeal to
the Department head contained in
§ 33.39, and for finality of the initial
decision in § 33.37(d), shall begin on the
date the ALJ issues the denial of the
motion for reconsideration or a revised
initial decision, as appropriate.

[Authority: 31 U.S.C. 3809)

§33.39 Appeal to Department head.

(a) Any defendant who has filed a
limely answer and who is determined in
an initial decision to be liable for a civil
penalty or assessment may appeal such
decision to the authority head by filing a
notice of appeal with the Department
head in accordance with this section.

(b)(1) No notice of appeal may be filed
until the time period for filing a motion
for reconsideration under § 33.38 has
expired,

_(2)If a motion for reconsideration is
limely filed, a notice of appeal must be
filed within 30 days after the ALJ denies
the motion or issues a revised initial
decision, whichever applies.

_(3) I no motion for reconsideration is
limely filed, a notice of appeal must be
filed within 30 days after the AL] issues
the initial decision.

(4) The Department head may extend
the initial 30-day period for an

additional 30 days if the defendant files
with the Department head a request for
an extension within the initial 30-day
period and shows good cause.

(c) If the defendant files a timely
notice of appeal with the Department
head, the AL] shall forward the record
of the proceeding to the Department
head. :

(d) A notice of appeal must be
accompanied by a written brief
specifying exceptions to the initial
decision and reasons supporting the
exceptions.

(e) The representative for the
Government may file a brief in
opposition to exceptions within 30 days
of receiving the notice of appeal and
accompanying brief.

(f) There is no right to appear
personally before the Department head.

(8) There is no right to appeal any
interlocutory ruling by the ALJ.

(h) In reviewing the initial decision,
the Department head does not consider
any objection that was not raised before
the ALJ unless a demonstration is made
of extraordinary circumstances causing
the failure to raise the objection.

(i) If any party demonstrates to the
satisfaction of the Department head that
additional evidence not presented at
such hearing is material and that there
were reasonable grounds for the failure
to present that evidence at the hearing,
the Department head shall remand the
matter to the ALJ for consideration of
the additional evidence.

(j) The Department head affirms,
reduces, reverses, compromises,
remands, or settles any penalty or
assessment, determined by the ALJ in
any initial decision.

(Authority: 31 U.S.C. 3803(i))

(k) The Department head promptly
serves each party to the appeal with a
copy of the decision of the Department
head. At the same time the Department
head serves the defendant with a
statement describing the defendant's
right to seek judicial review of a
decision adverse to the defendant.

{Authority: 31 U.S.C. 3803(i)(2))

(1) Unless a petition for review is filed
as provided in 31 U.S.C. 3805, after a
defendant has exhausted all
administrative remedies under this part
and within 60 days after the date on
which the Department head serves the
defendant with a copy of the
Department head's decision, a
determination that a defendant is liable
under § 33.3 is final and is not subject to
judicial review.

(Authority: 31 U.S.C. 3805(a)(2))

§33.40 Stays ordered by the Department
of Justice.

If at any time the Attorney General or
an Assistant Attorney General
designated by the Attorney General
transmits to the Department head a
written finding that continuation of the
administrative process described in this
part with respect to a claim or statement
may adversely affect any pending or
potential criminal or civil action related
to such claim or statement, the
Department head stays the process
immediately. The Department head
orders the process resumed only upon
receipt of the written authorization of
the Attorney General.

(Authority: 31 U.S.C. 3803(b)(3))

§33.41 Stay pending appeal.

{a) An Initial decision is stayed
automatically pending disposition of a
motion for reconsideration or of an
appeal to the Department head.

(b) No administrative stay is available
following a final decision of the
Department head.

(Authority: 31 U.S.C. 3809)

§ 33.42 Judicial review.

Section 3805 of Title 31, United States
Code, authorizes judicial review by an
appropriate United States District Court
of a final decision of the Department
head imposing penalties or assessments
under this part and specifies the
procedures for such review.

(Authority: 31 U.S.C. 3805)

§33.43 Collection of civil penalties and
assessments.

Sections 3806 and 3808(b) of Title 31,
United States Code, authorize actions
for collection of civil penalties and
assessments imposed under this part
and specify the procedures for such
actions.

(Authority: 31 U.S.C. 3806, 3808(b))

§ 33.44 Right to administrative offset.

The amount of any penalty or
assessment which has become final, or
for which a judgment has been entered
under § 33.42 or § 33.43, or any amount
agreed upon in a compromise or
settlement under § 33.46, may be
collected by administrative offset under
31 U.S.C. 37.16, except that an
administrative offset may not be under
this subsection against a refund of an
overpayment of Federal taxes, then or
later owing by the United States to the
defendant.

{Authority: 31 U.S.C. 3806)
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§33.45 Deposit in Treasury of United
States.

All amounts collected pursuant to this
part shall be deposited as miscellaneous
receipts in the Treasury of the United
States, excep! as provided in 31 US.C.
3806(g).

(Authority: 31 U.S.C. 3807(b))

§ 33.46 Compromise or settiement.

(a) Parties may make offers of
compromise or settlement at any time.

(Authority: 31 U.S.C. 3509)

(b) The reviewing official has the
exclusive authority to compromise or
settle a case under this part at any time
after the date on which the reviewing
official is permitted to issue a complaint
and before the date on which the AL]J
igsues an initial decision.

{Authority: 31 U.S.C. 3803(j))

(c) The Department head has

exclusive authority to compromise or

settle under this part at any time after
the date on which the AL] issues an
initial decision, except during the
pendency of any review under § 33.42 or
during the pendency of any action to
collect penalties and assessments under
§ 33.43.

(Authority: 31 U.S.C. 3803{i}(2}{C))

(d) The Attorney General has
exclusive autrhority to compromise or
settle a case under this part during the
pendency of any review under § 33.42 or
of any action to recover penalties and
assessments under 31 U.S.C. 3806.

{Authority: 31 U.S.C. 3808(f})

(e) The investigating official may
recommend settlement terms to the
reviewing official, the Department head,
or the Attorney General, as appropriate,
The reviewing official may recommend
settlement terms to the Department

head, or the Attorney General, as
appropriate.

(Authority: 31 U.S.C. 3809)

(f) Any compromise or settlement
must be in writing.

(Authority: 31 U.S.C. 3809)

§33.47 Limitations.

(a) The notice of hearing with respect
to a claim or statement must be served
in the manner specified in § 33.8 within
six years after the date on which such
claim or settlement is made.

{(b) if the defendant fails to file a
timely answer, service of a notice under
§ 33.10(b) is deemed a notice of hearing
for purposes of this section.

{c) The statute of limitations may be
extended by agreement of the parties.

{Authority: 31 U.S.C. 3808)
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